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State Appellate Public Defender r--=~::H::----=~~-_
Attorney lor Appellant

LAWRENCEG. WASDE
Attorney General
Allorney lor Respondent

IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,
Supreme Court Case No. 37921
Plaintiff-Respondent,

vs.
JACK C. KESSLER,
Defendant-Appellant.

CLERK'S RECORD ON APPEAL

Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada.

HONORABLE DEBORAH A. BAIL

STATE APPELLATE PUBLIC DEFENDER

LAWRENCEG. WASDEN

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO
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Date: 9/15/2010

judicial District Court - Ada Cou

Time: 08:53 AM

User: CCTHIEBJ

ROA Report

Page 1of4

Case: CR-FE-2010-0003875 Current Judge: Deborah Bail
Defendant: Kessler, Jack C

State of Idaho vs. Jack C Kessler
Date

Code

User

3/8/2010

NCRF

PRNYEJED

New Case Filed - Felony

Magistrate Court Clerk

PROS

PRNYEJED

Prosecutor assigned Ada County Prosecutor

Magistrate Court Clerk

WARI

PRNYEJED

Warrant Issued - Arrest Bond amount: 25000.00
Defendant: Kessler, Jack C

Magistrate Court Clerk

XSEA

PRNYEJED

Case Sealed

Magistrate Court Clerk

STAT

PRNYEJED

STATUS CHANGED: Inactive

Magistrate Court Clerk

HRSC

TCMCCOSL

Hearing Scheduled (Video Arraignment
03/10/2010 01 :30 PM)

Kevin Swain

WART

TCMCCOSL

Warrant Returned Defendant: Kessler, Jack C

Magistrate Court Clerk

XUNS

TCMCCOSL

Case Un-sealed

Magistrate Court Clerk

STAT

TCMCCOSL

STATUS CHANGED: Pending

Magistrate Court Clerk

BOOK

TCMCCOSL

Booked into Jail on:

Magistrate Court Clerk

ARRN

TCEMERYV

Hearing result for Video Arraignment held on

Kevin Swain

3/10/2010

Judge

03/10/2010 01 :30 PM: Arraignment 1 First
Appearance
CHGA

TCEMERYV

Judge Change: Adminsitrative

Theresa Gardunia

ORPD

TCEMERYV

Order Appointing Public Defender Ada County
Public Defender

Theresa Gardunia

HRSC

TCEMERYV

Hearing Scheduled (Preliminary 03/24/2010
08:30 AM)

Theresa Gardunia

BSET

TCEMERYV

BOND SET: at 50000.00 - (137-2732(C)(1)
Controlled Substance-Possession of)

Theresa Gardunia

ORPD

MADEFRJM

Order Appointing Public Defender

Theresa Gardunia

ORPD

MADEFRJM

Order Appointing Public Defender

Theresa Gardunia

3/11/2010

NOPE

TCFARANM

Notification of Penalties for Escape

Theresa Gardunia

3/12/2010

MFBR

TCPETEJS

Motion For Bond Reduction

Theresa Gardunia

NOHG

TCPETEJS

Notice Of Hearing

Theresa Gardunia

ROOD

TCPETEJS

Defendant's Request for Discovery

Theresa Gardunia

3/24/2010

CONT

CCMANLHR

Continued (Preliminary 03/29/201009:30 AM)

Theresa Gardunia

3/29/2010

PHWV

CCMANLHR

Hearing result for Preliminary held on 03/29/2010 Jerry R. Meyers
09:30AM: Preliminary Hearing Waived (bound
Over)

HRSC

CCMANLHR

Hearing Scheduled (Arraignment 04/05/2010
01:30 PM)

Jerry R. Meyers

COMT

CCMANLHR

Commitment

Jerry R. Meyers

3/31/2010

INFO

TCRAMISA

Information

Deborah Bail

4/1/2010

PROS

PRFLEMSM

Prosecutor assigned Kai E. Wittwer

Deborah Bail

4/5/2010

DCAR

CCLUEDTC

Hearing result for Arraignment held on

Deborah Bail

04/05/201001 :30 PM: District Court
Arraignment- Court Reporter: Susan Gambee
Number of Pages: 50
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Case: CR-FE-2010-0003875 Current Judge: Deborah Bail
Defendant: Kessler, Jack C

State of Idaho vs. Jack C Kessler
Date

Code

User

4/5/2010

HRSC

CCLUEDTC

Hearing Scheduled (Entry of Plea 04/12/2010
01:30 PM)

Deborah Bail

4/9/2010

MOTN

TCRAMISA

Motion to Suppress

Deborah Bail

MISC

TCRAMISA

Defendant's Brief in Support of Motion to
Suppress

Deborah Bail

DCHH

CCLUEDTC

Hearing result for Entry of Plea held on
Deborah Bail
04/12/2010 01 :30 PM: District Court Hearing Hell
Court Reporter: Susan Gambee
Number of Transcript Pages for this hearing
estimated: 50

HRSC

CCLUEDTC

Hearing Scheduled (Pretrial Conference
OS/24/2010 09:30 AM)

Deborah Bail

PLEA

CCLUEDTC

A Plea is entered for charge: - NG
(137-2732(C)(1) Controlled
Substance-Possession of)

Deborah Bail

PLEA

CCLUEDTC

A Plea is entered for charge: - NG (137-2734A(1)
Drug Paraphernalia-Use or Possess With Intent
to Use)

Deborah Bail

HRSC

CCLUEDTC

Hearing Scheduled (Jury Trial 06/15/201009:30 Deborah Bail
AM)

BSET

CCLUEDTC

BOND SET: at 20000.00

Deborah Bail

CCLUEDTC

Notice of Trial Setting

Deborah Bail

4/12/2010

4/13/2010

Judge

4/27/2010

MISC

TCRAMISA

State's Brief in Opposition to Defendant's Motion
to Suppress

Deborah Bail

5/4/2010

RSDS

TCRAMISA

State/City Response to Discovery

Deborah Bail

RODS

TCRAMISA

State/City Request for Discovery

Deborah Bail

5/12/2010

RSDS

TCRAMISA

State/City Response to Discovery/Addendum

Deborah Bail

5/24/2010

DCHH

CCLUEDTC

Hearing result for Pretrial Conference held on
Deborah Bail
OS/24/2010 09:30 AM: District Court Hearing Hell
Court Reporter: Susan Gambee
Number of Transcript Pages for this hearing
estimated: 50

5/28/2010

RSDS

TCRAMISA

State/City Response to Discovery/Second
Addendum

Deborah Bail

6/14/2010

DEOP

DCTHERTL

Decision and Order Re: Motion to Suppress

Deborah Bail

6/15/2010

DCHH

CCLUEDTC

Hearing result for Jury Trial held on 06/15/2010
09:30 AM: District Court Hearing Held
Court Reporter: Susan Gambee
Number of Transcript Pages for this hearing
estimated: 50

Deborah Bail

HRSC

CCLUEDTC

Hearing Scheduled (Sentencing 07/26/2010
03:00 PM)

Deborah Bail

PLEA

CCLUEDTC

A Plea is entered for charge: - GT
(137-2732(C)(1) Controlled
Substance-Possession of)

Deborah Bail
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Case: CR-FE-2010-0003875 Current Judge: Deborah Bail
Defendant: Kessler, Jack C

State of Idaho vs. Jack C Kessler
Date

Code

User

6/15/2010

DMOP

CCLUEDTC

Dismissed by Motion of the Prosecutor with
Deborah Bail
hearing (137-2734A(1) Drug Paraphernalia-Use or
Possess With Intent to Use)

DMPW

CCLUEDTC

Deborah Bail
Dismissed by Motion of the Prosecutor without
hearing (137-2734A(1) Drug Paraphernalia-Use or
Possess With Intent to Use)

PSSA1

CCLUEDTC

Order for Presentence Investigation Report and
Substance Abuse Assessment

Deborah Bail

RORB

CCLUEDTC

R.O.R. on Conditions

Deborah Bail

GPA

CCLUEDTC

Guilty Plea Advisory

Deborah Bail

STIP

CCLUEDTC

Stipulation To Enter Conditional Plea of Guilty

Deborah Bail

DCHH

CCLUEDTC

Hearing result for Sentencing held on 07/26/2010 Deborah Bail
03:00 PM: District Court Hearing Held
Court Reporter: Susan Gambee
Number of Transcript Pages for this hearing
estimated: 50

PROB

CCLUEDTC

Probation Ordered (137-2732(C)(1) Controlled
Substance-Possession of) Probation term: 7
years. (Felony Probation & Parole)

Deborah Bail

FIGT

CCLUEDTC

Finding of Guilty (137-2732(C)(1) Controlled
Substance-Possession of)

Deborah Bail

JAIL

CCLUEDTC

Sentenced to Jailor Detention (137-2732(C)(1)
Deborah Bail
Controlled Substance-Possession of)
Confinement terms: Jail: 120 days. Discretionary:
120 days. Penitentiary determinate: 3 years.
Penitentiary indeterminate: 4 years.

COPT

CCLUEDTC

Confinement Option Recorded: Penitentiary
suspended.

STAT

CCLUEDTC

STATUS CHANGED: closed pending clerk action Deborah Bail

SNPF

CCLUEDTC

Deborah Bail
Sentenced To Pay Fine 165.50 charge:
137-2732 (C)( 1) Controlled Substance-Possession
of

PROB

CCLUEDTC

Standard Terms of Probation, Substance Abuse
Counseling, Complete Relapse Prevention,
Sponsor, gOd Deferred ACJ

Deborah Bail

HRSC

CCLUEDTC

Hearing Scheduled (Review 11/08/201003:00
PM)

Deborah Bail

RESR

DCTHERTL

Restitution Recommended by the Prosecutor's
office. 100.00 victim # 1

Deborah Bail

ORDR

DCTHERTL

Order for Restitution and Judgment

Deborah Bail

7/28/2010

APSC

TCRAMISA

Appealed To The Supreme Court

Deborah Bail

7/30/2010

JCOP

DCTHERTL

Judgment Of Conviction & Order Of Probation

Deborah Bail

ORDR

DCTHERTL

Order Appointing State Appellate Public Defender Deborah Bail
on Direct Appeal

MOTN

TCRAMISA

Motion to Amend Terms and Conditions of
Probation

7/26/2010

7/2712010

8/23/2010

Judge

Deborah Bail

Deborah Bail
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Date: 9/15/2010

Judicial District Court· Ada

Time: 08:53 AM

ROA Report
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User: CCTHIEBJ

Case: CR-FE-2010-0003875 Current Judge: Deborah Bail
Defendant: Kessler, Jack C

State of Idaho vs. Jack C Kessler
Date

Code

User

9/2/2010

AMJD

DCTHERTL

Judge
Amended Judgment of Conviction and Order of
Probation

Deborah Bail

00006

08 2010

DR # 09-930765

GREG H. BOWER
Ada County Prosecuting Attorney
James E. Vogt
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
JACK KESSLER,
Defendant.

)
)

)
)
)
)
)
)
)

Case No.

Pf-\

-

COMPLAINT
Kessler's
Kessler'

PERSONALL Y APPEARED Before me this

~ day of March 2010, James E.

Vogt, Deputy Prosecuting Attorney, in and for the County of Ada, State of Idaho, who,
being first duly sworn, complains and says: that JACK KESSLER, on or about the 18th day
of November, 2009, in the County of Ada, State of Idaho, did commit the crimes of: I.
POSSESSION OF A CONTROLLED SUBSTANCE, FELONY, I.C. §37-2732(c) and II.
POSSESSION OF DRUG PARAPHERNALIA, MISDEMEANOR, I.C. §37-2734A as
follows:

COMPLAINT (KESSLER), Page 1

00007

COUNT I
That the Defendant, JACK KESSLER, on or about the 18th day of November, 2009,
in the County of Ada, State of Idaho, did unlawfully possess a controlled substance, to-wit:
Methamphetamine and/or Amphetamine, a Schedule II controlled substance.

COUNT II
That the Defendant, JACK KESSLER, on or about the 18th day of November, 2009,
in the County of Ada, State of Idaho, did possess with the intent to use drug paraphernalia,
to-wit: a glass pipe, used to inhale or otherwise introduce into the human body a controlled
substance.
All of which is contrary to the form, force and effect of the statute in such case and
against the peace and dignity of the State of Idaho.
Said Complainant therefore prays that a Warrant issue for the arrest of the Defendant
and that JACK KESSLER, may be dealt with according to law.

GREG H. BOWER
Ad County Prosecutor

SUBSCRIBED AND Sworn to before me this~ day of March 2010.

Magistrate

COMPLAINT (KESSLER), Page 2

00008

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
STATE OF IDAHO, ADA COUNTY, MAGISTRATE DIVISION
PROBABLE CAUSE FORM

CASE NO. _ _ _ _ _ _ _ _ _ __

STATE OF IDAHO

DATE
PROSECUTOR

-,-SL..:.·~\}u....CJ.~tJi-L-t-------

COMPlAINING WITNESS _ _ _ _ _ _ _ _ __

GAROUNIA

0
0
0
0
0
0

HARRIGFELD

~ STECKEL

HAWLEY

0
0

BERECZ
BIETER
CAWTHON
COMSTOCK
DAY

HICKS

;3 / B / 2010

TIME

Utt4

TOXIMETER _ _ _ _ _ _ _ _ __
CASE 10.

Stedd 0?:i)~1D

BEG.

1l?f!34

END

Il'3a4S

STATUS

JUDGE

0
0
0
0
0
0
0
0
0
0
0

H. MANLEY

CLERK

va.

MacGREGOR-IRBY

~ STATE

lA'

SWORN
PC FOUND,_ _ _ _ _ _ _ _ __

MINDER

o

AMENDED COMPLAINT SIGNED

OTHS

o

MANWEILER
McDANIEL

REARDON
SWAIN
WATKINS

if COMPLAINT SIGNED
o
o
o
J2(

.e:(

o

AFFIDAVIT SIGNED
NOPCFOUNO _______________
EXONERATE BOND
SUMMONS TO BE ISSUED
WARRANT ISSUED
BOND SET S w::lr2.....
S;'-'Jl~)()=O:::....._ _ _ _ __
NOCONTACT

D.R. t# _ _ _ _ _ _ _ _ _- - COMMENTS

o

o

DISMISS CASE
INCUSTODY

( ) AGENT'S WARRANT
( ) RULE 5(b)
( ) FUGITIVE

PROBABLE CAUSE FORM

00009

ADA COUNTY MAGISTRATE MINUTES
Jack C Kessler

CR-FE-2010-0003875
01:30 PM

Scheduled Event: Video Arraignm nt

·1 137-2732(C)(1) Controlled Substance-Possession of F
• 2 137-2734A(1) Drug Paraphernalia-Use or Possess With Intent to Use M

,.,??/3{
/

Case Called

Defendant:

__ Not Present

Advised of Rights ___ Waived Rights ~PD Appointed

__ Guilty Plea / PV Admit

L

~nt

Bond $

NIG Plea

5Z:) , [£{2

ROR

I

In Chambers

PT Memo

~In Custody

__ Waived Attorney

_ _ Advise Subsequent Penalty
__ Pay / Stay

_ _ Written Guilty Plea

_ _ Payment Agreement
___ No Contact Order

S
I {;'J83
I
Finish

Release Defendant

CR-FE-2010-0003875

00010

NQ. _ _ _--::;-:- _ __

A.M \
~ \\ o M
FILpED
-. ___
_

ADA COUNTY
ER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

MAR 12 2010
J. DAVID NAVARRO, Clerk
By SCARlETT RAMIREZ
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-FE-2010-000387S

Plaintiff

MOTION FOR BOND REDUCTION

vs.
JACK C KESSLER,
Defendant.

COMES NOW, JACK C KESSLER, the above-named defendant, by and through

counsel STEVEN A BOTIMER, Ada County Public Defender's office, and moves this Court for
its ORDER reducing bond in the above-entitled matter upon the grounds that the bond is so
unreasonably high that the defendant, who is an indigent person without funds, cannot post such
a bond, and for the reason that the defendant has thereby been effectively denied their right to
bail.

DATED, Friday, March 12,2010.

Attorney for Defendant

CERTIFICATE OF MAILING
I HEREBY CERTIFY, that on Friday, March 12,2010, I mailed a true and correct copy

of the within instrument to:
CASEY J HEMMER
Counsel for the State of Idaho
by placing said same in the Interdepartmental MaiL

MOTION FOR BOND REDUCTION

ooo~1

ADA COUNTY MAGISTRATE MINUTES
Jack C Kessler

CR-FE-2010-0003875

Scheduled Event: Preliminary Wednesday. March 24. 2010
Judge: Theresa Gardunia

.

Clerk:

H. MANLEY

prosecutingAgenCY:_@_BC _GC _

MC

08:30 AM

Interp~
Pros:

c§y Attorney:

~ J.J?;dV

?lit Toahn

• 1 137-2732(C)(1) Controlled Substance-Possession of F
• 2137-2734A(1) Drug Paraphernalia-Use or Possess With Intent to Use M

CjJ{Lf'l?

Case Called

Defendant:

L

Present

Not Present

_ _ Advised of Rights _ _ Waived Rights __ PO Appointed
__ Guilty Plea 1 PV Admit

-

Bond $

ROR

5D.. OCO

In Chambers

Finish

N/G Plea

_ _ PT Memo

v';'n Custody

__ Waived Attorney

_ _ Advise Subsequent Penalty
__ Pay 1 Stay

_ _ Written Guilty Plea

_ _ Payment Agreement
No Contact Order

Release Defendant

CR-FE-2010-0003875

000-12

ADA COUNTY MAGISTRATE MINUTES
I

Jack C Kessler

CR-FE-2010-0003875

Scheduled Event: Preliminary Monday, March 29,2010

JUdge~~ G~Unia

H. MANLEY

Clerk:

prosecutingAgenCy:-!E9_BC _GC _

MC

8>

09:30 AM
Interpreter:
Pros:

~_ _ _--;;-_ __

1anrer~

Attorney:

Kelt t~

• 1 137-2732{C)(1) Controlled Substance-Possession of F
.2 137-2734A(1) Drug Paraphernalia-Use or Possess With Intent to Use M

ct~) 7

Case Called

Defendant:

/ ' Present

Not Present

_ _ Advised of Rights _ _ Waived Rights __ PO Appointed
__ Guilty Plea 1 PV Admit
Bond

$.~_~_ __

'5'0,@

In Chambers

Finish

NIG Plea

PT Memo

ROR

/ I n Custody

__ Waived Attorney

_ _ Advise Subsequent Penalty
__ Pay I Stay

_ _ Written Guilty Plea

_ _ Payment Agreement
_ _ No Contact Order

Release Defendant

000:13
CR-FE-2010-0003875

2010
By H. MANLEY
DEPUTY

GREG H. BOWER
Ada County Prosecuting Attorney
Casey Hemmer
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Phone: 287-7700
Fax: 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,
vs.
JACK KESSLER,
Defendant.

)
)
)

)
)
)
)
)
)

Case No. CR-FE-2010-000387S
COMMITMENT
Defendant'
Defendant'

--------------------------)
THE ABOVE NAMED DEFENDANT, JACK KESSLER, having been brought
before this Court for a Preliminary Examination on the

~ day Of~

2010,

on a charge that the Defendant on or about the 18th day of November 2009, in the
County of Ada, State of Idaho, did commit the crimes of I. POSSESSION OF A
CONTROLLED SUBSTANCE, FELONY, I.C. §37-2732(c) and II. POSSESSION OF
DRUG PARAPHERNALIA, MISDEMEANOR, I.C. §37-2734A, as follows:
COMMITMENT (KESSLER), Page 1

000:14

COUNT I
That the Defendant, JACK KESSLER, on or about the 18th day of November,
2009, in the County of Ada, State of Idaho, did unlawfully possess a controlled
substance, to-wit:

Methamphetamine and/or Amphetamine, a Schedule II controlled

substance.
COUNT II
That the Defendant, JACK KESSLER, on or about the 18th day of November,
2009, in the County of Ada, State of Idaho, did possess with the intent to use drug
paraphernalia, to-wit: a glass pipe, used to inhale or otherwise introduce into the human
body a controlled substance.
The Defendant having so appeared and having had/having waived preliminary
examination, the Court sitting as a Committing Magistrate finds that the offense charged
as set forth has been committed in Ada County, Idaho, and that there is sufficient cause to
believe that the Defendant is guilty of committing the offense as charged.
WHEREFORE, IT IS ORDERED that the Defendant be held to answer to the
District Court of the Fourth Judicial DistriCt of the State of Idaho, in and for the County
of Ada, to the charge herein set forth. Bail is set in the sum of $ s.J2r~
DATED thiU.fday of

co~nTMENT

Ad

(KESSLER), Page 2

' 2010.
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~~~----~R~LED~----'v P.M._ _ _
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MAR 3 1 2010
J. DAVID NAVARRO
By SCARLETT

'

DEPUTY

GREG H. BOWER
Ada County Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Phone: 287-7700
Fax: 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,

)
)

)

Plaintiff,

Case No. CR-FE-2010-000387S

)

vs.

)

INFORMATION

)
)
)
)

JACK KESSLER,
Defendant.

-------------------------)
GREG H. BOWER, Prosecuting Attorney, in and for the County of Ada, State
of Idaho, who in the name and by the authority of the State, prosecutes in its behalf,
comes now into District Court of the County of Ada, and states that JACK KESSLER is
accused by this Information of the crimes of I. POSSESSION OF A CONTROLLED
SUBSTANCE, FELONY, I.C.

§37-2732(c) and II. POSSESSION OF DRUG

PARAPHERNALIA, MISDEMEANOR, I.C. §37-2734A, which crimes were committed
as follows:

INFORMATION (KESSLER), Page 1
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COUNT I
That the Defendant, JACK KESSLER, on or about the 18th day of November,
2009, in the County of Ada, State of Idaho, did unlawfully possess a controlled
substance, to-wit:

Methamphetamine and/or Amphetamine, a Schedule II controlled

substance.
COUNT II
That the Defendant, JACK KESSLER, on or about the 18th day of November,
2009, in the County of Ada, State of Idaho, did possess with the intent to use drug
paraphernalia, to-wit: a glass pipe, used to inhale or otherwise introduce into the human
body a controlled substance.

All of which is contrary to the form, force and effect of the statute in such case
and against the peace and dignity of the State of Idaho.

Ada C nty Prosecuting Attorney

INFORMATION (KESSLER), Page 2
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
TI-lE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

o/.t<l
1 .

DEBORAH A. BAIL
DISTRICT JUDGE

Date:

s:.

a;/D

COURT MINUTES
)
)
)
)
)
Case No.

STATE OF IDAHO.
Plaintiff,
vs.

I

)

~~~

Defendant,

INITIAL ARRAIGNMENT

)

Appearances:
Deputy Prosecuting Attorney

Deputy Public Defender

Counsel for the State

~
\

Counsel for the Defendant

Interpreter _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
THIS TIME SET FOR INITIAL ARRAIGNMENT:
,.,,<'/
l)

The Court informed the defendant of the charges filed being a felony and of the possible
penalties which could be imposed.

(~.

The Court advised the defendant of the right to counsel at public expense in all
proceedings of this Court.

t"f'

Public Defender reaffirmed/appointed to represent the defendant.
Mr.
appearing as counsel of record for the defendant.
Right to counsel waived by the defendant.

()
()

~

The Court advised the defendant of the right to appeal from any judgment entered by this
Court, to be represented by counsel in said appeal and of payment of costs incurred in
said appeal at public expense, and of the appeal time being forty-two (42) days.

(1'~

True copy of the Information delivered to the defendant and counsel.

()
()

True Name.
Defendant's corrected name is

-----------------------000:18

(~

Formal reading of the Information waived by the Defendant.

()

The Court read the Information to the Defendant.

(~ The Court advised the defendant of the right to a trial by jury, of the different charge(s)
set forth in the Information, of the time, not less than one day that could be taken before
entering a plea and the right to remain silent.
~.

The Court advised the defendant that if a plea of guilty was entered to a charge, the
presumption of innocence, the constitutional right to a trial by jury, the right to confront
accusers, the privilege against self-incrimination and the right of self defense would be
vvaived. All legal and factual defenses and any defects in the State's case would be
waived.

(~

Upon we

()

Statutory time waived by the defendant.

()

In answer to the Court, the defendant entered a plea of "Not Guilty".

()

There being no objection by the defendant, the Court set this case for trial before the
Court and a jury on
at
m.

()

In answer to the Court, the defendant entered a plea of" Guilty".

()

Defendant sworn and examined regarding the plea.

()

The defendant indicated an understanding of the possible penalties and that no promises
of leniency or threats had been made to induce the plea.

()

The defendant fully understands that BY PLEADING GUILTY the presumption of
innocence, the constitutional right to a trial by jury, the right to confront accusers, the
privilege against self incrimination and the right of self defense are waived. All legal and
factual defenses and any defects in the State's case are waived.

()

The Court accepts the defendant's plea of "Guilty".

\)

Ihe Court set aside the defendant's plea of "Guilty" and directed the Clerk to enter a plea
of"Not Guilty" on behalf of the defendant.

()

Request and Stipulation for Discovery submitted.

if

reques~

L &t

of the. ~efendant, the Court continued this matter until
p I .;) ()
for entry of a plea.

/2
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()

Compliance date set for _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

~

The Court ordered a presentence report and continued this matter until
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ at
for said report and
disposition.

)

(~
()
()

Defendant remanded to the custody of the Sheriff.
Defendant continued on bond.
Defendant continued on own recognizance.

Reporter:
Clerk:

Susan Gambee
Carol Luedtka

00020
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APR 09 2010
J. DAVID NAVARRO, Clerk
By SCARLETT RAMIREZ
DEPUTY

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-FE-2010-0003875
Plaintiff,
MOTION TO SUPPRESS
vs.
JACK C. KESSLER,
Defendant.

COMES NOW, JACK C. KESSLER, Defendant above-named, by and through counsel
ANTHONY R. GEDDES, Ada County Public Defender's office, and moves this Court pursuant
to ICR 12(b)(3) for its ORDER suppressing any and all evidence seized from the defendant as a
result of an unlawful search conducted by law enforcement officials. In support of this motion,
Defendant offers a brie~iCh is now on file with the Court.
DATED, this

MOTION TO SUPPRESS

day of April 2010.

00021.
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CERTIFICATE OF MAILING
I HEREBY CERTIFY, that on this

day of April 2010, I mailed a true and correct

copy of the within instrument to:
KAI E. WITTWER
Ada County Prosecutor's Office
by placing said same in the Interdepartmental Mail.

MOTION TO SUPPRESS
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NO.---Fii]'i)'?"-r--_ _

AM=---_--lPM.
FILED:2
~
____-77"---APR 09 20tO
J. DAVID NAVARRO, Clerk
By SCARLETT RAMIREZ
DEPUTY

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-FE-2010-000387S
Plaintiff,
DEFENDANT'S BRIEF IN SUPPORT
OF MOTION TO SUPPRESS

vs.
JACK C. KESSLER,
Defendant.

I.

INTRODUCTION
A)

Nature of the Case

The defendant's Motion to Suppress evidence illegally seized by law enforcement
pursuant to Idaho Criminal Rule 12(b)(3).
B)

Procedural History

While serving a sentence in the Ada County Jail on an unrelated criminal matter, Mr.
Kessler was arrested March 9, 2010, pursuant to an arrest warrant, and subsequently charged
with I. Possession of a Controlled Substance, a felony violation ofIdaho Code § 37-2732(c), and

DEFENDANT'S BRIEF IN SUPPORT OF MOTION TO SUPPRESS
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II. Possession of Drug Paraphernalia, a misdemeanor violation of Idaho Code § 37-2734A. Mr.
Kessler waived his right to a preliminary hearing on March 29, 2010, and the case was bound
over to district court for further proceedings. The defendant was arraigned on AprilS, 2010, and
the case was set over to April 12, 2010, for entry of plea.

C)

Statement of Facts

On November 18, 2009, officers of the Boise City Police Department were investigating
a vehicular burglary that had recently taken place. The suspects involved in the burglary were
reported to have fled on foot.
While responding to the area, Officer Sherri Kauffman observed a white male walking
toward her who matched the description of one of the suspects. The suspect appeared to be out
of breath. Officer Kauffman exited her vehicle and gave the suspect, who was later identified as
Jack Kessler, a verbal command to stop and turn away from her.
Mr. Kessler complied with Officer Kauffman's request by turning around and placing his
hands behind his back. Officer Kauffman immediately began a pat-down search for weapons.
During the pat-down search Officer Kauffman inquired of Mr. Kessler if he had any weapons.
Mr. Kessler replied that he had a pocketknife in his front pocket.
Officer Kauffman was able to feel what she believed to be a pocketknife in the front-left
pocket of Mr. Kessler's jeans. Officer Kauffman indicated in her report that, "Due to the time of
night, location of the contact, size of Kessler, and crime that had just occurred, I reached into his
front left jeans pocket to retrieve the knife." As Officer Kauffman pulled the knife out of Mr.
Kessler's pocket, a plastic zip-top baggie with a crystalline, white, powdery substance also came
out.

DEFENDANT'S BRIEF IN SUPPORT OF MOTION TO SUPPRESS
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An on-site NIK test was conducted upon the substance, which presumptively tested
positive for methamphetamine. As a result, Mr. Kessler was placed in handcuffs, searched, and
placed under arrest for suspicion of possessing a controlled substance. Ultimately, Mr. Kessler
was released pending additional investigation.
II.

ISSUES
A)

Was Officer Kauffman's investigative detention of Mr. Kessler a
permissible seizure under the Fourth Amendment to the United States
Constitution and Article I, section 17 ofthe Idaho Constitution?

B)

Did Officer Kauffman's cursory, pat-down search of Mr. Kessler fall
outside exceptions to the warrant requirement, thereby violating his Fourth
Amendment rights under the U.S. Constitution?

III.

ARGUMENT
A)

Officer Kauffman's Investigative Detention Of Mr. Kessler Was Not
A Permissible Seizure Under The Fourth Amendment To The United
States Constitution And Article I, Section 17 Of The Idaho
Constitution.

The Fourth Amendment to the United States Constitution, and its counterpart, Article I,
Section 17 of the Idaho Constitution, guarantee the right of every citizen to be free from
unreasonable searches and seizures. Under the Fourth Amendment, an investigative detention is
a permissible seizure, if it is based on specific articulable facts which justify suspicion that the
detained person is, has been, or is about to be engaged in criminal activity. Terry v. Ohio, 392
U.S. 1,26, 88 S.Ct. 1868 (1968); State v. Sheldon, 139 Idaho 980, 983, 88 P.3d 1220, 1223
(Ct.App.2003). The quantity and quality of information necessary to create reasonable suspicion
for such a " Terry stop" is less than that necessary to establish probable cause, Alabama v. White,
496 U.S. 325, 330, 110 S.Ct. 2412 (1990) and State v. Bishop, 146 Idaho 804, 811,203 P.3d

DEFENDANT'S BRIEF IN SUPPORT OF MOTION TO SUPPRESS
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1203, 1210 (2009), but must be more than a mere hunch or unparticularized suspicion. Terry,
392 U.S. at 27. The justification for an investigative detention is evaluated upon the totality of
the circumstances then known to the officer. Sheldon, 139 Idaho at 983, 88 P.3d at 1223.
Further, to meet the constitutional standard of reasonableness, an investigative detention must
not only be justified by reasonable suspicion, but must also be reasonably related in scope to the
circumstances that justified the stop in the first place. Id.
However, not all encounters between the police and citizens involve the seizure of a
person. Terry, 392 U.S. at 19 n. 16; State v. Jordan, 122 Idaho 771, 772, 839 P.2d 38, 39
(Ct.App.1992). Only when an officer, by means of physical force or show of authority, restrains
the liberty of a citizen maya court conclude that a seizure has occurred. State v. Fry, 122 Idaho
100,102,831 P.2d 942, 944 (Ct.App.l991). A seizure does not occur simply because a police
officer approaches an individual on the street or other public place, asks if the individual is
willing to answer some questions, or puts forth questions if the individual is willing to listen.
Florida v. Bostick, 501 U.S. 429,434, 111 S.Ct. 2382 (1991); Florida v. Royer, 460 U.S. 491,
497,103 S.Ct. 1319 (1983).
In this case, the encounter between Officer Kauffman and Mr. Kessler was clearly a
detention for constitutional scrutiny as Kauffman immediately ordered Mr. Kessler to stop and
face away from her, which was a show of force and restrained Mr. Kessler's liberty.
The issue becomes whether Officer Kauffman was in possession of specific articulable
facts that justified the detention. She did not. According to her report, Officer Kauffman knew
that suspects had fled on foot from an alleged car burglary, Mr. Kessler matched the general
description of the suspects, and he appeared to be out of breath.

DEFENDANT'S BRIEF IN SUPPORT OF MOTION TO SUPPRESS
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Walking down the street and appearing to be out of breath is not a crime and does not
provide a law enforcement officer with specific articulable facts with which to justify a belief
that a crime has or is about to be committed. Officer Kauffman would have been completely
within her rights to approach Mr. Kessler in a consensual police-citizen encounter to further her
inquiries, but the information she had under these circumstances did not warrant Mr. Kessler's
detention.

B)

Officer Kauffman Violated Mr. Kessler's Fourth Amendment Rights
When She Conducted An Illegal Pat-Down Search Which Fell Outside
Any Well Delineated Exceptions To The Warrant Requirement.

The Fourth Amendment to the United States Constitution prohibits unreasonable
searches.

A search conducted by law enforcement officers without a warrant is per se

unreasonable unless it falls within one of the narrowly drawn exceptions to the warrant
requirement. Schneckloth v. Bustamante, 412 U.S. 218, 219, 93 S.Ct. 2041, 2043-44 (1973).
One such exception allows an officer to conduct a limited self-protective pat-down search of a
detainee in order to remove any weapons. State v. Wright, 134 Idaho 79, 82, 996 P.2d 298, 301
(2000). "Such a search is allowed to permit a police officer to conduct the inquiry without fear
of violence being inflicted upon the officer's person." State v. Rawlings, 121 Idaho 930, 933,
829 P.2d 520, 523 (192). "Whether an officer may reasonably justify such a search is evaluated
in light of the 'facts known to the officers on the scene and the inference of the risk of danger
reasonably drawn from the totality of the circumstances. '" Wright, 134 Idaho at 82, 996 P.2d at
301. In determining the reasonableness of the search, the court employs an objective standard.
The U.S. Supreme Court laid out the nature of the inquiry in Terry v. Ohio, 392 U.S. 1,21-22,88
S.Ct. 1868, 1879-80 (1968):
And in justifying the particular intrusion the police officer must be able to point to
specific and articulable facts which, taken together with rational inferences from

DEFENDANT'S BRIEF IN SUPPORT OF MOTION TO SUPPRESS
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those facts, reasonably warrant that intrusion. The scheme of the Fourth
Amendment becomes meaningful only when it is assured that at some point the
conduct of those charged with enforcing the laws can be subjected to the more
detached, neutral scrutiny of a judge who must evaluate the reasonableness of a
particular search or seizure in light of the particular circumstances. And in
making that assessment it is imperative that the facts be judged against an
objective standard: would the facts available to the officer at the moment of the
seizure or the search 'warrant a man of reasonable caution in the belief' that the
action taken was appropriate?
In the case at hand, Officer Kauffman was looking for burglary suspects that had fled the
scene on foot. There was no mention in the reports that the suspects may have been armed, or
were considered dangerous in any way. Officer Kauffman listed her reasons for a pat search as
the time of night, location of contact, size of Mr. Kessler, and the fact that a crime had occurred.
As the case law in Idaho makes clear, the factors Officer Kauffman listed do not
necessarily justify a Terry-search for weapons. In determining the reasonableness of the search,
the court must employ an objective standard as put forward in Terry.
Thus, in determining whether Officer Kauffman's pat-down search of Mr. Kessler was
justified, we must determine whether the officer had objective grounds for believing that Mr.
Kessler posed a risk of danger to himself or others.
In this case, Officer Kauffman had no objective grounds to justify a pat-down search.
There was no indication that the suspects she was looking for were armed or considered
dangerous. The nature of the crime (vehicular burglary) is not typically a weapon-intensive
crime. While Mr. Kessler appeared out of breath, he was not acting nervous or suspicious in any
other way. In addition, Mr. Kessler immediately complied with Officer Kauffman's requests and
cooperated in every way, including advising Officer Kauffman that he had a pocketknife.
Officer Kauffman's reasons for a pat-down search listed above are subjective reasons that
did not provide her with specific and articulable facts that warranted this intrusion as the law

DEFENDANT'S BRIEF IN SUPPORT OF MOTION TO SUPPRESS
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requires. The fact that Mr. Kessler admitted having a pocketknife does not necessarily make him
a threat. As the Idaho Supreme Court stated in State v. Henage, 143 Idaho 655, 661, 152 P.3d
16,22 (2007), "A person can be armed without posing a risk of danger."
Furthermore, Officer Kauffman instantaneously detained Mr. Kessler and began the patdown search immediately thereafter. Kauffman did not have time to assess for herself whether
Mr. Kessler was armed or dangerous. As the Idaho Court of Appeals stated:
Where a police officer's observations lead to a conclusion that a person with
whom he is dealing may be armed and dangerous, and where nothing in the initial
stages of the encounter serves to dispel the officer's reasonable fear that the
situation is unsafe, the officer may conduct a limited search of the person's outer
clothing to discover weapons that might be used against the officer or others.
State v. Davenport, 144 Idaho 99,102,156 P.3d 1197, 1200 (Idaho App. 2007); See Ybarra v.
Illinois,444 U.S. 85, 92-93, 100 S.Ct. 338, 342-43, (1979); Adams v. Williams, 407 U.S. 143,

147-48,92 S.Ct. 1921, 1923-24, (1972); State v. Hughes, 134 Idaho 811, 813,10 P.3d 760, 762
(Ct.App.2000).
Officer Kauffman didn't have any time to make any observations as to whether or not
Mr. Kessler posed a threat. She detained him and frisked him instantaneously.
In Davenport, the defendant was stopped at night, the officer new the defendant from
prior domestic disputes, the officer knew the defendant was a methamphetamine user, and the
defendant kept putting his hands in his large, baggy pants' pockets against the officer's
commands.
The Court of Appeals concluded that while any or all of those factors under some
circumstances might justify a frisk, the facts in that case did not warrant such a search. While
the stop was at night, there was no indication that it was a particularly perilous location. While
the officer was familiar with the defendant's previous history, that did not mean he currently

DEFENDANT'S BRIEF IN SUPPORT OF MOTION TO SUPPRESS
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posed a threat. While knowledge of meth use may contribute to justification for a pat-down
search, there was no indication that the defendant was currently using or under the influence of
methamphetamine. Furthermore, the Court notes that the defendant exhibited no aggression or
antagonism toward the officer.
In the present case the stop was at night, but there was no indication that the location was
particularly perilous. Office Kauffman did not know Mr. Kessler and had no knowledge of any
drug use or history of violence that would justify concerns.

Additionally, there was no

identifiable reason to suspect drug use or that Mr. Kessler was under the influence, and Mr.
Kessler exhibited no aggression or antagonism toward Officer Kauffman.
Unlike Davenport, Kessler made no suspicious or furtive movements or repeated attempts
to put his hands in his pockets, which further mitigated against the need for a pat-down search in
this case.

IV.

CONCLUSION
Based on the arguments contained herein, Officer Kauffman neither possessed specific

and articulable facts to warrant an investigative detention of Mr. Kessler, nor did she possess
facts which justified a Terry-search for weapons. On the contrary, Officer Kauffman had highly
subjective presuppositions with no basis of rational inferences with which to justify such a frisk.
The evidence that "came out of the pocket" while Officer Kauffman was removing the
pocketknife should be suppressed.
f)

DATED, this ~ day of April 2010.

(aNTHON
R.
/
Attorney for Defendant

G-LJJilJlJ-LJU
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CERTIFICATE OF MAILING
I HEREBY CERTIFY, that on this

1-

day of April 2010, I mailed a true and correct

copy of the within instrument to:

KAI E. WITTWER
Ada County Prosecutor's Office
by placing said same in the Interdepartmental Mail.

J. ?ColfR. ~echt

'/

~

(I-
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CRIMINAL CASE FILE MEMO

DATE:

4~!.l ;VIP

DEFENDANT

LZJr

PRESENTdZN~}BOND

FROM: Jud e Deborah Bail/

Counsel for the Defendant

------~~~~~==~-----------------

Interpreter _ _ _ _ _ _ _ _ _ _...:...-_ _ _ _ _ _ _ _ _ _ _ _ __

Plea Bargain._----P-J;t""-)...:>.i~O'!"________________________

Motion for Bond Reduction - circle/ Not Advanced/ Withdrawn

Denied

Granted

Additional Remarks (include anything the ddi.:ndant or either counsel was told) _ _ _ __
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J.
GREG H. BOWER
Ada County Prosecuting Attorney

Kai E. Wittwer
Deputy Prosecuting Attorney
200 W. Front St., Rm 3191
Boise, Idaho 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
JACK C. KESSLER,
Defendant,

)
)
)
)
)
)
)
)
)

Case No. CR-FE-2010-000387S
STATE'S BRIEF IN OPPOSITION
TO DEFENDANT'S MOTION TO
SUPPRESS

------------------------------)
COMES NOW, Kai E. Wittwer, Deputy Prosecuting Attorney, in and for the County of
Ada, State of Idaho, and offers the State's Brief in Opposition to Defendant's Motion to Suppress
filed in the above-entitled matter, and requests that the Court deny the Defendant's Motion.
SUMMARY OF FACTS
According to police reports, on November 18, 2009, at around 1:30 a.m., Boise City
police officers were dispatched to a call about a vehicle burglary in progress, or which had just
occurred. Information in the call was that the burglary suspects were three males wearing black

STATE'S BRIEF IN OPPOSITION TO DEFENDANT'S MOTION TO SUPPRESS,
(KESSLER), Page 1
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"hoodys" and that they had broken a window on a vehicle. The suspects fled on foot after being
confronted by the owner of the vehicle, and they reportedly were headed toward the greenbelt.
Officer Sherri Kauffman was one of the officers to respond to the area to help search for
the suspects. Officer Kauffman's report indicates that another officer saw three males who
appeared to be running over the Veteran's Memorial Parkway Bridge into Garden City. One of
those males attempted to hide but was found and taken into police custody. Officer Kauffman's
report then reads as follows:
I was driving into the area and was instructed to go to 40th/Adams in an attempt
to cut off the two other male suspects. I turned eastbound on Adams and
northbound on 40th. I observed a white male, approximately 6 feet in height,
wearing dark black clothing that matched the description of one of the suspects
walking toward me. The white male appeared to be out of breath. As I exited my
patrol vehicle, I gave him verbal commands to stop and turn away from me. The
male, identified as Kessler, turned around and placed his hands behind his back. I
began to pat search Kessler for weapons. At the same time, I asked him if he had
any weapons on his person. He replied, "I have a pocket knife in my front
pocket." I was able to feel what I believed to be a pocket knife in his front left
jeans pocket. Due to the time of night, location ofthe contact, size of Kessler,
and crime that had just occurred, I reached into his front left jeans pocket to
retrieve the knife. As I pulled the knife out, a white plastic zip lock baggy with a
white crystal and powder substance came out of his pocket.
That white substance later was confirmed to contain methamphetamine. After finding the
substance, which tested presumptive positive for methamphetamine using a NIK field test, the
Defendant was placed under arrest for possession of a controlled substance. Officer Kauffman
then searched the Defendant's person incident to arrest and located a glass pipe with
methamphetamine residue. The Defendant eventually was formally charged with Possession of a
Controlled Substance and Possession of Drug Paraphernalia.

ISSUES
1. Was Officer Kauffman's stop and investigative detention of the Defendant a lawful
seizure under the United States and Idaho Constitutions?

STATE'S BRIEF IN OPPOSITION TO DEFENDANT'S MOTION TO SUPPRESS,
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2. Was Officer Kauffman's pat search for weapons, which led to the discovery of the
evidence at issue, a lawful search under the United States and Idaho Constitutions?

LEGAL ANALYSIS AND ARGUMENT
I. Officer Kauffman's Stop and Investigative Detention of the Defendant Was a Lawful
Seizure Under the United States and Idaho Constitutions.

The Fourth Amendment to the United States Constitution, and Article I, section 17 of the
Idaho Constitution, protect the right of the people to be free from unreasonable search and
seizure. A person is seized within the meaning of the Fourth Amendment if a police officer
restrains the person's liberty by either a show of authority resulting in actual submission by the
person, or by the application of physical force to the person's body. California v. Hodari D., 499
U.S. 621 (1991); Terry v. Ohio, 392 U.S. 1 (1968); State v. Reese, 132 Idaho 652 (1999). A stop
and investigatory detention is a seizure under the Fourth Amendment; thus, to be legal the stop
and detention must comply with the constitutional standards of reasonableness. See Terry, 392
U.S. 1; Matter of Layton, 113 Idaho 817 (1988); State v. Waldie, 126 Idaho 864 (Ct. App. 1995).
A stop and detention is justified if the officer has a reasonable suspicion, based on
specific and articulable facts, that the person stopped and detained has been, is, or is about to
engage in criminal activity. Terry, 392 U.S. at 21; State v. Benefiel, 131 Idaho 226, 229 (1998).
The officer's reasonable suspicion as grounds for justifying the stop and investigatory detention
need not amount to probable cause to make an arrest. Id. Although probable cause is not
required to justify a stop and investigatory detention, the officer must base her actions on more
than mere speculation, inarticulate hunches or instinct. Terry, 392 U.S. at 22; State v. Flowers,
131 Idaho 205, 209 (et. App. 1998).

STATE'S BRIEF IN OPPOSITION TO DEFENDANT'S MOTION TO SUPPRESS,
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To detennine whether a stop and detention is lawful, a court must evaluate the facts
known to the officer at the time of the stop based on the totality of the circumstances. United

States v. Arvizu, 534 U.S. 266 (2002); United States v. Cortez, 449 U.S. 411 (1981); State v.
Rawlings, 121 Idaho 930 (1992). The officer is pennitted to draw rational inferences from the
facts in light of her experience and training. State v. Rader, 135 Idaho 273,275 (et. App. 2000);

See Arvizu, 534 U.S. 266; Terry, 392 U.S. 1. An officer conducting a stop and investigatory
detention does not need to have personal knowledge of all of the facts that establish reasonable
suspicion. Rather, a stop may be justified by the collective knowledge of law enforcement
officers involved in the investigation. See United States v. Hensley, 469 U.S. 221 (1985).
In the case at bar, Officer Kauffman, upon encountering the Defendant, gave him verbal
commands to stop and tum away from her, to which he complied by turning around and placing
his hands behind his back. By this show of authority and the Defendant's actual submission, he
apparently was seized under the meaning ofthe Fourth Amendment. At this point, however, the
Defendant was not placed under fonnal arrest, which would have required probable cause; he
was simply detained for further investigation involving the reported crime of burglary.
As discussed above, to justify the stop, Officer Kauffman needed reasonable suspicion,
based on specific and articulable facts, that the Defendant had been, was, or was about to engage
in criminal activity. Furthennore, she was entitled to rely on the collective knowledge of other
officers and to draw rational inferences from the known facts.
Considering the totality of the circumstances, Officer Kauffman's stop and detention of
the Defendant was reasonable. She knew there had been reported a burglary at around 1:30 in
the morning. She knew the suspects were males dressed in black clothing, and that they had run
on foot away from the crime scene and toward the general area where she located the Defendant.
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When Officer Kauffman came upon the Defendant he appeared to be out of breath, suggesting
that he had just been running, and his clothing and description generally matched the description
of the suspects. Given the time of night, the Defendant's description, the clothing he was
wearing, the location and the fact that the Defendant appeared to be out of breath, Officer
Kauffman was justified in suspecting that the Defendant was one of the burglary suspects who
had fled from the crime scene. Indeed, seeing someone out of breath while dressed in dark
clothing and jeans at 1:30 in the morning in November in the area to where burglary suspects
were known to have fled on foot would certainly arouse the suspicions of any reasonable person.
Officer Kauffman's decision to stop and detain the Defendant was not based on mere speculation
or inarticulate hunches. She articulated objective facts and observations that justify the stop.
Therefore, this seizure of the Defendant complied with the constitutional standards of
reasonableness and was lawful.

II. Officer Kauffman's pat search for weapons, which led to the discovery of the evidence
at issue, was a lawful search under the United States and Idaho Constitutions.

After Officer Kauffman stopped and detained the Defendant, she began to "pat search"
him for weapons. A limited frisk for weapons constitutes a search for the purpose of
constitutional analysis. Terry, 392 U.S. at 16-17. However, as with a stop and investigatory
detention an officer does not need probable cause to conduct such a frisk for weapons. Terry,
392 U.S. at 27; Adams v. Williams, 407 U.S. 143, 146 (1972). During a lawful stop or
investigatory detention, a police officer may conduct a limited frisk of a suspect for weapons
when the officer reasonably believes that the person stopped is armed and presently dangerous,
and the officer has an immediate concern for her or others' safety. Terry, 392 U.S. at 27; Adams,
407 U.S. at 146; State v. Muir, 116 Idaho 565, 567 (et. App. 1989).

STATE'S BRIEF IN OPPOSITION TO DEFENDANT'S MOTION TO SUPPRESS,
(KESSLER), Page 5

OOO:l7

As with the standard as it relates to a stop and detention, the reasonableness of a frisk for
weapons "is evaluated in light of the 'facts known to the officers on the scene and the inference
of the risk of danger reasonably drawn from the totality of the circumstances. ,,, State v. Wright,
134 Idaho 79, 82 (2000) (citing State v. Simmons, 120 Idaho 672, 676 (Ct. App. 1991». The
officer does not need to be absolutely certain that the suspect is armed and dangerous. Terry,
392 U.S. at 27. However, to justify the frisk, "the police officer must be able to point to specific
and articulable facts which, taken together with rational inferences from those facts, reasonably
warrant that intrusion." /d. at 21. In determining the reasonableness ofthe officer's actions,
"due weight must be given ... to the specific reasonable inferences which [s]he is entitled to
draw from the facts in light of [her] experience." /d. at 27. The inquiry into the reasonableness
of the frisk utilizes an objective standard. The question is whether "the facts available to the
officer at the moment of the ... search 'warrant a man of reasonable caution in the belief that
the action taken was appropriate?" /d. at 21-22 (citations omitted).
The purpose of the frisk for weapons "is not to discover evidence of crime, but to allow
the officer to pursue [her] investigation without fear of violence .... " Adams v. Williams, 407
U.S. 143, 146 (1972). The scope of the frisk for weapons must be reasonably related to the
purpose of locating potential weapons that may threaten the safety of the officer or others. Terry,
392 U.S. at 19.
In the case at bar, the question is whether Officer Kauffman's limited pat search or frisk
for weapons was a reasonable search, based on the facts available to her in the moment and the
reasonable inferences drawn from those facts in light of her training and experience. Indeed,
Officer Kauffman acted reasonably, based on specific and articulable facts and reasonable
inferences drawn from those facts.
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At the time Officer Kauffman came upon the Defendant, she knew that three male
suspects were reportedly involved in the burglary. She knew that one of the suspects had been
located by another officer, and she potentially had encountered a second suspect. Therefore, she
would have known that another suspect was still at large. It was approximately 1:30 in the
morning, so it would have been dark outside and she was, at least at first, by herself. Officer
Kauffman's report also points out that she was concerned about the size of Kessler, suggesting
that she was concerned about his ability potentially to overpower her. Given these
circumstances, Officer Kauffman reasonably would be concerned about her personal safety and
ability to physically deal with the Defendant, as well as the possibility that the third suspect
might ambush her in some way.
Officer Kauffman also knew that the suspects reportedly had committed the felony crime
of burglary and that they had broken a window on a vehicle. A reasonable inference from those
facts is that the suspects had used an object to break the window or otherwise break into the car,
and that object could also be used as a weapon. Additionally, contrary to the Defendant's
assertion, the fact that it was a burglary that had occurred could reasonably lead to the conclusion
that a burglary suspect would possess a weapon or an object that could be used as a weapon.
Indeed in 2008, the Court of Appeals of Idaho discussed this very point in deciding State
v. Doe, 145 Idaho 980 (Ct. App. 2008). In that case, officers responded to a report of two
individuals looking in a church window and who appeared to possibly be attempting to gain
access to the church. The officers found two juveniles at the scene and ordered them to lie down.
One of the officers conducted a Terry frisk on one of the suspects, Doe, which led to the
discovery of illegal drugs. Doe moved to suppress the drug evidence and the magistrate denied
the motion. On appeal to the district court the magistrate's decision was reversed, and the State
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then appealed that decision, arguing in part that the officer was justified in conducting the frisk
because the encounter occurred at night, the officers were responding to a possible burglary, and
Doe and his friend were dressed in black. The Court of Appeals wrote:
Several jurisdictions have concluded that certain crimes, like burglary, by their
very nature are so suggestive of the presence and use of weapons that a frisk is
always reasonable when officers have a reasonable suspicion that an individual
might be involved in such a crime. We note that the logic employed by these
jurisdictions is consistent with State v. Burgess, 104 Idaho 559, 561, 661 P.2d
344,346 (Ct. App. 1983) (holding that "it is not unreasonable to believe that
burglars can be armed and dangerous").
Terry frisks of suspected burglars have been justified on two separate grounds.
First, it is not unlikely that someone engaged in stealing another persons property
would arm himself or herself against the possibility that someone will appear
unexpectedly and object strenuously. Second, in addition to the possibility that a
burglar may be armed with a weapon, burglars tend to carry tools-such as
knives, screwdrivers, hammers, and crowbars-that could be used as weapons.
Although we decline to adopt a bright-line rule that officers are automatically
entitled to frisk every burglary suspect, we acknowledge that specific
circumstances combined with certain crimes like burglary make it much more
likely that a suspect will be armed and dangerous.
Id. at 983-84 (citations omitted). The Court then held that, under the facts ofthat case, it was
reasonable to believe that the two burglary suspects could have been in possession of burglary
tools that could also be used as weapons, and the officer was justified in conducting the frisk for
weapons. Id. at 984. The facts of the case at bar are similar to those in Doe. Given the facts and
circumstances known to Officer Kauffman in the moment, and knowing that she was dealing
with a burglary suspect, she was justified in believing that the Defendant could be in possession
ofa weapon or object that could be used as a weapon. Therefore, her frisk of the Defendant was
justified.
The frisk of the Defendant was further justified by the Defendant's statement to Officer
Kauffman that he had a knife in his front pocket. As soon as he told her that, Officer Kauffman
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knew that the Defendant was armed with an easily accessible weapon on his person; a reasonable
person in her situation would believe that her safety was significantly compromised. Adding this
knowledge to Officer Kauffinan's concerns about the Defendant possibly possessing other
weapons, the relative size disparity between her and the Defendant, the fact that she was alone
for the moment, there possibly being another suspect in the vicinity, and her knowledge that the
suspects had been fleeing, Officer Kauffinan reasonably believed that the Defendant was
presently dangerous.
The Defendant relies on State v. Henage, 143 Idaho 655 (2007), for the proposition that
"a person can be armed without posing a risk of danger." Id. at 661. While this may be true
under some circumstances, the facts of Henage readily can be distinguished from the case before
this Court. In Henage, the frisk for weapons arose in the context of a routine traffic stop for a
broken taillight. The police officer who conducted the frisk had known the Defendant for several
years and had never had any problems with him. Also, at the time ofthe frisk there were two
officers present. At the suppression hearing, the frisking officer gave only two reasons for the
frisk: the Defendant was acting nervous and he admitted having a knife.
In the present case, the frisk occurred in the context of a middle-of-the-night encounter
on the street. The Defendant was suspected of having just committed or participated in a
burglary and was suspected to have been one who fled from the crime scene to avoid
apprehension. There is no indication that Officer Kauffinan knew the Defendant from any prior
contact, so she would not know anything about his disposition or how he would react to policeinitiated contact. Furthermore, at the time of the frisk, Officer Kauffinan was alone with a man
larger and probably stronger than her. Put those facts together with the Defendant's admission of
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being anned, and the reasonableness of the conclusion that he was also presently dangerous
becomes apparent.
The scope of the frisk also was reasonable. Once the Defendant told Officer Kauffman
that he had a knife in his pocket, she searched for and found it where he told her it was. The
baggy of methamphetamine happened to come out with the knife. There is no indication that
Officer Kauffman was looking for evidence of a crime or doing anything other than her stated
purpose of searching for weapons.
In sum, the totality of the circumstances shows that Officer Kauffman reasonably
concluded that the Defendant was armed and presently dangerous and that she had a reasonable
concern for her own safety. Since the scope of the search did not extend beyond lawful limits,
the pat search of the Defendant for weapons was justified, reasonable and therefore lawful.

CONCLUSION
Based on the foregoing, Officer Kauffman had a reasonable suspicion, based on specific
and articulable facts, that the Defendant, just minutes before, had been engaged in criminal
activity. Therefore, her stop and detention ofthe Defendant was reasonable and lawful.
Additionally, she reasonably believed that the Defendant was armed and presently dangerous and
she had a reasonable concern for her safety. She was thus justified in conducting the pat search
that led to the discovery ofthe methamphetamine. The Court should, therefore, deny the
Defendant's motion to suppress.

DATED this

Z1~ayof April, 2010.
GREG H. BOWER
Ada County Prosecutor

•

~~--
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Kai E. Wittwer
Deputy Ada County Prosecutor
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF ADA

THE STATE OF IDAHO,
Plaintiff,
vs.
JACK C. KESSLER,

) Case No.: CR FE-2010-0003875
)
) DECISION AND ORDER RE: MOTION TO
) SUPPRESS
)
)
)
)
)

Defendant
This case is currently before the Court on the defendant's motion to suppress evidence
seized on his person The issues have been fully briefed and argued. Evidence was presented to
the Court on May 24,2010. The Court makes the following Factual Findings and Legal
Conclusions:
I.

FACTUAL FINDINGS
Police officers received a report of a vehicle burglary in the Garden City area on
November 18, 2009 in which some kind of object had been used to break the window of the
vehicle. Several officers responded including Boise Police Officer Sherri Kauffman. The
responding officers were advised that at least one car had been broken into and at least two to
three individuals were involved at an apartment complex. The suspects were reported to have
just fled the area on foot. One suspect was reported to have jumped a fence and two others were
running in a southeasterly direction. The suspects were male, wearing dark clothing. Multiple
officers responded and bracketed the area of the vehicle burglary. One person was detained; two
others were loose. Because some object had been used to break the car window, there was
concem that the suspects could be armed and dangerous.
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Officer Kauffinan drove to an area near the apartment complex and observed a man, Jack
Kessler, walking briskly in the street towards her. She was alone in her vehicle. The defendant
was the first person she saw in the area. It was dark and cold and approximately 1:30 a.m. The
defendant was perspiring and breathing heavily. He was about 200 Ibs, bulky and taller than the
officer who is 5'6 and considerably lighter. His clothing was bulky and it was difficult for the
officer to tell if the defendant had a weapon. He looked off to his right which made the officer
think he might be looking to flee. She was concerned about her safety because she was alone,
the area is a high crime area, and the report listed multiple suspects possibly at large with some
kind of weapon or object used to break the car's window. She did not activate her lights or siren
nor did she draw her weapon. She told the defendant to lie down and put his hands behind his
back so that she could pat search him for weapons. She asked him ifhe had a weapon and he
responded that he had a knife on him in his front pocket. She put her hand in the pocket he had
indicated and pulled out a packet of methamphetamine which came out when she was trying to
draw out the weapon. Because ofthe tightness of the pocket, her efforts to draw out the knife
pulled out the drugs. She reached in a second time for the weapon. The officer then arrested the
defendant and searched him more thoroughly.
II.
STANDARD OF REVIEW

The Fourth Amendment to the United States Constitution protects "[t]he right of the
people to be secure in their persons, houses, papers, and effects, against unreasonable searches
and seizures."4 U.S. CONST. amend. IV. This guarantee has been incorporated through the Due
Process Clause ofthe Fourteenth Amendment to apply to the states. See, e.g., Mapp v. Ohio, 367
U.S. 643, 655 (1961). Evidence obtained in violation of the amendment generally may not be
used as evidence against the victim of the illegal government action. State v. Page, 140 Idaho
841,846, 103 P.3d 454, 459 (2004); see also Wong Sun v. United States, 371 U.S. 471,485
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(1963). The exclusionary rule applies to evidence obtained directly from the illegal government
action and to evidence discovered through the exploitation ofthe original illegality, or the fruit of
the poisonous tree. Page, 140 Idaho at 846, 103 P.3d at 459; Wong Sun, 371 US. at 487-88.
When a defendant moves to exclude evidence on the grounds that it was obtained in violation of
the Fourth Amendment, the State carries the burden of proving that the search or seizure in
question was reasonable. State v. Anderson, 140 Idaho 484, 486,95 P.3d 635, 637 (2004).

III.
DISCUSSION

Typically, seizures must be based on probable cause to be reasonable. Florida v. Royer,
460 U.S. 491, 499-500 (1983). However, under Terry v. Ohio, an officer may conduct a limited
pat-down search, or frisk, "of the outer surfaces of a person's clothing all over his or her body in
an attempt to find weapons" without a warrant based on probable cause. 392 US. 1, 16,30; see
also Florida v. J.L., 529 US. 266, 270 (2000). Such a frisk is only justified when, at the moment

of the frisk, the officer has reason to believe that the individual he or she is investigating is
"armed and presently dangerous to the officer or to others" and nothing in the initial stages of the
encounter dispels the officer's belief. Terry, 392 US. at 24,30.
The test is an objective one that asks whether, under the totality of the circumstances, a
reasonably prudent person would be justified in concluding that the individual posed a risk of
danger. State v. Henage, 143 Idaho 655, 660-61, 152 P.3d 16,21-22 (2007); see also Terry, 392
U.S. at 27. To satisfy this standard, the officer must indicate "specific and articulable facts
which, taken together with rational inferences from those facts," in light of his or her experience,
justify the officer's suspicion that the individual was armed and dangerous. Henage, 143 Idaho
at 660, 152 P.3d at 21 (quoting Terry, 392 U.S. at 21). Although an officer need not possess
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absolute certainty that an individual is anned and dangerous, an officer's "inchoate and
unparticularized suspicion or 'hunch'" is not enough to justify a frisk. Terry, 392 U.S. at 27.
Several factors influence whether a reasonable person in the officer's position would
conclude that a particular person was armed and dangerous. These factors include: whether there
were any bulges in the suspect's clothing that resembled a weapon; whether the encounter took
place late at night or in a high crime area; and whether the individual made threatening or furtive
movements, indicated that he or she possessed a weapon, appeared nervous or agitated, appeared
to be under the influence of alcohol or illegal drugs, was unwilling to cooperate, or had a
reputation for being dangerous. See Ybarra v. Illinois, 444 U.S. 85,93 (1979); Pennsylvania v.
Mimms, 434 U.S. 106, 112 (1977); Henage, 143 Idaho at 661-62, 152 P.3d at 22-23; State v.
Davenport, 144 Idaho 99, 103, 156 P.3d 1197, 1201 (et. App. 2007); State v. Greene, 140 Idaho
605,609,97 P.3d 472,476 (et. App. 2004); State v. Holler, 136 Idaho 287,292,32 P.3d 679,
684 (et. App. 2001); State v. Babb, 133 Idaho 890, 893, 994 P.2d 633,636 (et. App. 2000);
State v. Simmons, 120 Idaho 672, 677, 818 P.2d 787, 792 (et. App. 1991). Whether any of these
considerations, taken together or by themselves, are enough to justify a Terry frisk depends on an
analysis of the totality of the circumstances. Henage, 143 Idaho at 661-62, 152 P.3d at 22-23;
see also Terry, 392 U.S. at 27. For a frisk to be held constitutional, an officer must demonstrate
how the facts he or she relied on in conducting the frisk support the conclusion that the suspect
posed a risk of danger. Henage, 143 Idaho at 661-62, 152 P.3d at 22-23.
The defendant relies on State v. Henage, 143 Idaho 655, 152 P.3d 16 (2007), and State v.
Davenport, 144 Idaho 99, 156 P.3d 1197 (et. App. 2007), in arguing that the instant search was
not justifiable and that the evidence discovered should be suppressed.
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In Henage, a police officer conducted a pat-down search on the passenger of a vehicle
that had been pulled over for a broken taillight. Id. at 657-58, 152 P.3d at 18-19. The officer
decided to conduct the frisk after observing the passenger's nervous behavior and learning that
the passenger had a knife. Id. at 658, 152 P.3d at 19. During the frisk, the officer discovered the
knife, a glass pipe, and a cigar tube containing methamphetamine. Id. The passenger, who was
charged with possession of a controlled substance and drug paraphernalia, filed a motion to
suppress, arguing that the frisk was illegal. Id. The trial court denied the motion and the
passenger appealed. /d. On appeal, the Idaho Supreme Court held that the evidence should have
been suppressed because it was discovered during an unlawful frisk. Id. at 662-63, 152 P.3d at
23-24. The Court reasoned that the passenger's nervous appearance did not justify the
conclusion that he was armed and dangerous because the officer "did not connect [the
passenger's] nervousness with anything tending to demonstrate a risk to his safety." Id. at 66162, 152 P.3d at 22-23. Moreover, the passenger's admission that he had a knife did not justify
the search because weapon possession, in and of itself, does not necessarily mean that a person
poses a risk of danger. Id. at 662, 152 P.3d at 23. In fact, the circumstances indicated that the
passenger was not dangerous because he did not act threatening, was known to the officer and
did not have a reputation for violence, did not make any furtive movements, and was cooperative
and polite. /d. at 661-62, 152 P.3d at 22-23. The fact that the officer may have had a SUbjective
feeling that his safety was compromised was irrelevant under the objective totality of the
circumstances analysis. Id. at 662, 152 P.3d at 23.
In Davenport, a police officer conducted a pat down search of an individual he
encountered at 10:30 p.m. departing from a pay phone outside a closed convenience store. 144
Idaho 99, 100, 156 P.3d 1197, 1198. The officer decided to conduct the frisk after the fifth time

()RnFR _ 'i

00049

the individual placed his hands in the pockets of his baggy pants and sweatshirt against the
officer's instructions. !d. at 100-101, 156 P.3d 1198-1199. During the frisk, the officer
discovered methamphetamine and drug paraphernalia, and the defendant was ultimately charged
with felony possession of a controlled substance and misdemeanor possession of drug
paraphernalia. Id. The district court denied Davenport's motion to suppress, and he appealed
that decision pursuant to his conditional guilty plea. Id. The State argued that the frisk was
justified because the defendant was stopped at night, the officer knew the defendant from prior
domestic disputes, the officer knew the defendant was a methamphetamine user, and the
defendant kept putting his hands in his large, baggy pants' pockets against the officer's
commands. Id. at 1200, 156 P.3d at 1200. The Court of Appeals, however, concluded that while
any or all of those factors under some circumstances might justify a frisk, the facts in that case
did not warrant such a search. !d. The Court noted that while the stop was at night, there was no
indication that it was a particularly perilous location. Id. ("That an encounter occurred late at
night can be a relevant factor, but it is most significant if the location is dangerous or associated
with crime."). Further, although the officer was familiar with the defendant's history of
domestic violence and drug use, those facts did not mean he currently posed a threat and it was
unclear whether the defendant was the aggressor in the domestic incidents. !d. Again, although
knowledge of methamphetamine use may contribute to justification for a frisk, there was no
indication that the defendant was currently under the influence of methamphetamine.
Additionally, the defendant exhibited no aggression or antagonism toward the officer, despite his
placing his hands in his pockets against the officer's orders. !d.

In this case, Officer Kauffinan was justified in stopping and frisking Mr. Kessler. She
knew that a burglary had been reported around 1:30 in the morning, which involved the breaking
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of a car window. The fact that a car window had been broken meant that the suspects might be
carrying tools that could be used as weapons. See State v. Doe, 145 Idaho 980, 983-84 (et. App.
2008) (acknowledging that specific circumstances coupled with certain crimes like burglary
make it much more likely that a suspect will be anned and dangerous). She knew the suspects
were three males dressed in dark clothing, that they had run away on foot from the crime scene
and toward the general area where she located Mr. Kessler. Officer Kauffman also knew that
one of the three suspects had been located, leaving two remaining to be found. As a suspect in a
burglary, the possibility that Mr. Kessler might possess a weapon or an object that could used as
a weapon was real. Mr. Kessler matched the description of one of the suspects of the recentlycommitted vehicular burglary, was in the area of the crime, and he appeared out of breath and
was perspiring in the middle of a cold November night. These are sufficient specific articulable
facts justifying a belief that he had been involved in the crime that was committed and that he
was armed and presently dangerous to Officer Kauffman.
Although Mr. Kessler points out that he was cooperative, and argues that the factual
similarities in this case to Davenport and Henage mean that Officer Kauffman was not justified
to conduct a pat-down search, the important distinction between Henage and Davenport and this
case is that in the instant case, a crime involving a weapon or instrument used to break a window
had just been reported and Mr. Kessler matched the description of the suspects and was in the
area they had been seen running in the middle of the night. Officer Kauffman had no prior
experience with Mr. Kessler, and did not know how he would respond to police-initiated contact.
In the other cases, the encounters were not prefaced with a recently committed crime and a
search for those suspects, and the officers had prior knowledge of the suspects. These
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differences make the search and seizure in this case justified and not in violation of Fourth and
Fourteenth amendments.
CONCLUSION

Officer Kauffman reasonably believed that Mr. Kessler was armed and presently
dangerous and had a reasonable concern for her safety. She was thus justified in conducting the
pat down search that led to the discovery of methamphetamine. Defendant's motion to suppress
is denied.
It is so ordered.
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However, anything you do say can be used as evidence against you in court.
I understand that by pleading guilty I am waiving my right to rem~t
about the charge I am pleading guilty to both before and after trial.
2. The waiver of your right to remain silent only applies to your plea of
guilty to thecrime(s) in this case unless you are waiving your rights under
State v. Estrada. Unless you waive your rights under Estrada, even after
pleading guilty, you will still have the right to refuse to answer any
question or to provide any information that might tend to show you
committed some other crime( s). You can also refuse to answer or provide
any information that might tend to increase the punishment for the crime( s)
to which you are pleading guilty. If you do waive your rights under Estrada,
you do not have the right to refuse to answer any question or provide any
informati~~t might tend to show you committed some other
Crime(S)~

I understand that by pleading guilty to the crime(s) in this case, I still have
the right to remain silent with respect to any other crime(s) and with respect
to answering questions or providing information that may increase my
sentence unless I waive my rights under Estrada, in which case, I understand
that I must talk freely and openly with the presentence investigator and with
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any evaluator~.ldless of whether it may tend to incriminate me in some
other crime(s).
3. You have the right to be represented by an attorney. If you want an
attorney and cannot pay f~rti»'0u can ask the judge for an attorney who
will be paid by the county

rt

4. You are presumed to be innocent. You would be found guilty if: 1) you
plead guilty in front of the judge, or 2) you are found guilty at a jury trial.
~ underst~~

by pleading guilty I am waiving my right to be presumed

mnocent~

5. You have the right to a speedy and public jury trial. A jury trial is a
proceeding to determine whether you are guilty of the charge( s) brought
against you. You are presumed to be innocent of having committed any
crime until and unless the State proves you are guilty beyond a reasonable
doubt. In a jury trial, all evidence is submitted to members of this
community who serve as jurors. You and your attorney will have a role in
choosing the people who sit on your jury. In a jury trial, you have the right
to present evidence in your defense and to testify in your own defense if you
want to although the decision to testify is entirely up to you. No one can
force you to testify at your trial. The State must convince each and every
one of the jurors of your guilt beyond a reasonable doubt.
I understand th~ltlYleading guilty I am waiving my right to a speedy and
public jury tria~
6. You have the right to confront the witnesses against you. This means that
the witnesses who testify against you in your jury trial will be placed under
oath and will testify in your presence and be subject to questioning by your
attorney . You also have the right to call witnesses of your choosing to
testify on your behalf. You have the right to compel the attendance of
witnesses who will testify for you and, if you cannot afford to bring those
witnesses to court, they will be paid for at public expense.
I understand that by pleading guilty I am waiving my right to confront and
cross examine the witnFes ainst me, and to present witnesses and
evidence in my defense.
I

Judge Bail's guilty plea form rev'd 5/18/10
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QUESTIONS REGARDING PLEA
(Please answer every question. If you do not understand a question
consult your attorney before answering.)
PLEASE CIRCLE ONE
1. Do you read and write the English language? ~NO
If not, have you been provided with an interpreter to
help you fill out this form? YES NO
2. What is your age?

5.d.

3. What is our true legal
name?
"-(....
4. How far did you go in school? A
I ()
If you did not complete high school, have you received
either a general educat~iploma or high school
equivalency diploma?@.§JNO

sty-

-Lb

!:;~e--

5. Are you currently unde~ care of a mental
health professional? YES<t:!,9)
6. Have you ever been diagnosed with a mental
health disorder? YES@
If so, what was the diagnosis and when was it made?

7. Are you currently prescribed any medication? YES 0
If so, have you taken your prescription medication
during the past 24 hours? YES NO
8. In the last 24 hours, have you taken any medications
or drugs, or drank any alcoholic beverages
which you believe affect your ability to make a reasoned
and informed decision in this case? YESCffc))
9. Is there any other reason that you wou~ unable
to make a r~ned and informed decision in this
case?YES®

Judge Bail's guilty plea form rev'd 5/18/10
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10. Is your guilty plea the result of a plea agreement? YE&
If so, what are the terms of that plea agreement?

11. I understand that my plea agreement is a non-binding plea agreement.
This means that the judge is not bound by the agreement or any
sentencing recommendations, and may impose any sentence authorized
by law, up to the maximum sentence for any offense. Because the court
is not bound by the agreement, if the district court chooses not to :o~oLl
the agreement, I will not have the right to withdraw my guilty ple~1
12. As a term of your plea agreemen}:~ou pleading
guilty to more than one crime? YES~O/
If so, do you understand that your sentences for each
crime could be ordered to be served either concurrently
(at the same time) or consecutively (one after
the other)? YES NO
13. Is this a conditional guilty plea in which you are
reserving your right to appeal any pre-trial issues?rYEs-NO_
If so, what issue are you reserving the right to app~UlI t..
14. Have you waived your right to appeal your judgment
of conviction and?~ence as part of your plea
agreement? YES~
15. Have any other promises been made to you whiCh
have influenced your decision to plead guilty? YES~
If so, what are those promises?

J

of ATS

16.Do you feel you have had~ient time to discuss
your case with your attorney'~ NO
17. Have you to~r attorney everything you know
about the crime'~NO
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18. Is there anything you have req~d your attorney
to do that has not been done? YESQ:::9)
If yes, please
explain.

----------------------------------------

19. Your attorney can get various items from the prosecutor
relating to your case. This may include police
reports, witness statements, tape recordings, photographs,
reports of scientific testing, etc. This is called
discovery. Have you reviewed ~dence provided to
your attorney during discovery YE NO
20.Have you told your attorney a ~any witnesses
who would show your innocence? E NO
21. Do you understand that by plea mg guilty you
will waive any defenses, both factual and legal, that
you believe you may have in this case?~NO
22. Are there any motions or other requests for relief
that you believe should still be filed in this case? YES@
If so, what motions or
requests? _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
23. Do you understand that if you enter an unconditional
guilty plea in this case you will not be able to
challenge any rulings that came before the guilty plea
including: 1) any searches or seizures that occurred in
your case, 2) any issues concerning the method or
manner of your arrest, and 3) any issues about any
statements you may have made to law enforcement?@NO
24. Do you understand that when you plead guilty,
you are admitting the truth of each and every allegation
contain~ the chargee s) to which you plead
guilty?~NO

25. Are you currently on probation or parole? YES@
If so, do you understand that a plea of guilty in this
case could be the basis of a violation of that probation
or parole? YES NO
26.Are you aware that if you are not a citizen of the
United States, the entry of a plea or making of factual
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·

\

admissions could have consequences of deportation
or removal, inability to obtain legal status in the
United States, or d~of an application for United
States citizenship?~NO
27.Do you know whether the crime to which you will
plead guilty would require you to register as a sex
offender? (I.C. § 18-8304) YE@)
28. Are you aware that if you plead guilty you may be
required to pay ~tion to the victims in this case?
(I.C. § 19-5304)(yES NO
29.Have you agreed to pay restitution to any ~
party as a condition ofyourlplea a!eement'(yE£NO
If so, to whom? I ttb L-VS1"S - iii V D
30. Is there a mandatory driver's license su~ion
as a result of a guilty plea in this case? YE~
If so, for how long must your license
besuspended?_______________________________
31. Are you pleading guilty to a crime~h a
mandatory domestic violence, ~ric~se, or
psychosexual evaluation i~re
u'u=e-a?(I.C. §§ 18918(7)(a),-8005(9),-8317 ES NO
32. Are you pleading guilty 0 a crime for which you
may be required to pay the costs of prosec91i~ and
investigation? (I.C. § 37-2732A(K)) YES(t!9/
33. Are you pleading guilty to a crime for which you
will be required to sub;1li~ DNA sample to the state?
(I.C. § 19-5506) YES~
34. Are you pleading guilty to a crime for which the
court could impose a fine for a crime of violence of up
to $5,000, paya~ to the victim of the crime? (I.C. §
19-5307) YES ~
35. Do you understand that if you plead guilty to a
felony, during the period of your sentence, you will
lo~sur right to vote in Idaho? (ID. CONST. art. 6, §
3) YES 0
36. 0 you understand that if you plead guilty to a
felony, during the period of your sentence, you will
lose your right to h~l
ublic office in Idaho? (ID.
CONST. art. 6, § 3 YE NO
37. Do you understan that if you plead guilty to a
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felony, during the period of your sentence, you will
lose your right to pe~jury service in Idaho? (ID.
CONST. art. 6, § 3)~NO
38. Do you understand that if you plead guilty to a
felony you will lose your right ~chase, possess, or
carry firearms? (I.C. § 18-310)~NO
39. Do you understand that no one, including your
attorney, can force you to plead guilty in this case?~O
40. Are you entering your plea freely and voluntarily~NO
41. Are you pleading guilty because you did com~
the acts alleged in the information or indictment?~NO
42. If you were provided with an interpreter to help
you fill out this form, have you had any trouble understanding
your interpreter? YES NO
43. Have you had any trouble answering any of the
questions in this form which you could not re~ by
discussing the issue with your attorney? YES~

I have answered the questions on each page of this Guilty Plea
Advisory form truthfully, I understand all of the questions and
answers in this form, and I have discussed each question and
answer with my attorney, and have completed this form freely
and voluntarily. Furthermore, no one has threatened me to do
so.
--f
Dated this day of dUk1.g p;20 / /)

ve discussed in detail the
:S with m client.
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ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant

fJUN 1 5 2010

ANTHONY R. GEDDES, ISB #5265.
Deputy Public Defender
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

r

J. DAV?1JA¥.;"£¥T6, Clell

By •

L.Sb~
D~UN
-

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STA TE OF IDAHO,
Case No. CR-FE-2010-0003875
Plaintiff,
STIPULATION TO ENTER
CONDITIONAL PLEA OF GUILTY

vs.
JACK KESSLER,
Defendant.

The parties above-named, by and through undersigned counsel, come now and hereby
stipulate and agree, pursuant to Idaho Criminal Rule 11(a)(2), to the following:
1)

With approval of the Court, the defendant shall enter a conditional plea of
"guilty" in the above-entitled case number.

2)

The defendant's conditional plea of "guilty" shall reserve in writing the
right, on appeal from judgment, to review the Court's adverse ruling on
the defendant's Motion to Suppress (~2010).

3)

If the defendant prevails on appeal, the defendant shall be allowed to
withdraw his conditional plea of "guilty" pursuant to Idaho Criminal Rule
11 (a)(2) .

:rvr-

.5.f'-t

DA TED, this (

Jt-t

day of June 2010.

STIPULA TION TO ENTER CONDITIONAL PLEA OF GUILTY
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~-

SENTENCING MEMO
DATE:

~~~~oDEFENDANT PRESENT~ CUSTODY~

[EOM: udg Deborah Bail! Carol Luedtkal Susan Gambee
CASE: STATE v ( ]
Prosecutor:

~ ~

Stat< recommends:

No.

C""

(!J2.jtJ

£IDa

-3.P7S-

~e;:nseCounsel ~~ ~

ht~ ~ J"'cgi1) 7 Cilf l CA-J:jy 6a~

Defense recommends:

liltcrprctt:r _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

COURT:

( ) JjJdgment Withheld;
( 01ud~ment of Conviction
Term ofyears=
.5 fixed followed by

( ) RETAINED JURISDICTION

years of probation
.

i

indeterminate for a total: _ _---+-____

() COMMUTED_ _ _ _ _ _ _ _ _ _ _ __

(~USPENDED, CONDITIONS OF PROBATION:

(j)

Counseling as directed by P.O .
roof of attendance, and specifically:
Mental health counselin Substance abuse ~ ocational Rehabilitation,
Cognitive Self-Chan e, 90 da s A in 90 day" Anger ~anagement, Parenting Classes
Other:
c;'
1-d;M.;~L

ew

o

L[f)·

Restitution: $
00
or State has _ _ _ _ days to provide restitution figure; Defense has
_ _ _ days to object. Joint and Several

Q

D.:fendant shall be subject to random blood, breath and urinalysis.

(~ Defendant is subject to search of person, property, and residence and waives

Q

Amendment rights

Defendant shall maintain full time employment.

6.

oj
@
9.

4th

Defendant shall maintain full time employment or be involved in a full time educational program with the
approval of his or her P.O.
Defendant shall not refuse any blood alcohol content tests.
Defendant may not purchase, posses or consume any alcohol.
Defendant shall not frequent any establishment where the sale of alcohol is the primary business.

G) Detendant shall not own, carry or have in his/her possession any firearms or other weapons.
I I. Probation may be transferred to the State

t

12. Defendant shall take all medications prescribed by his or her attending physician and shall provide a copy of
til.: presaiptilln tll his/her P.O.
./
13. Defendant shall complete his/her GEDIHSE.

If(

14. Defendant shall not associate with individuals specified by P.O.
15. Defendant shall have no contact with any r~or children.

ADA COUNTY JAIL

/tal(

15

DL Sl'SPE:\SIO\f

Ji{a<j

IdOt!

tJl(!(S

(U'h'd

DISCRETIONARY JAIL TO PO

-de dtq; d

Additional Conditions:

nn~

/)04

_ _ _. _ . _ _ •

_______

_
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Greg H. Bower
Ada County Prosecuting Attorney
Kai E. Wittwer
Deputy Prosecuting Attorney
200 West Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700
Fax:
(208)-287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STAIE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
Jack Kessler,

)
)
)
)
)
)
)
)

Case No. CR-FE-2010-000387S

ORDER FOR RESTITUTION
AND JUDGMENT

Defendant.

/--.f'LZ--"-+----,~~ a Judgment of Conviction
was entered against the Defendant Jac

r; and therefore pursuant to Idaho Code §37-

2732(k) and based on evidence presented to this Court;

IT IS HEREBY ORDERED, that the Defendant, Jack Kessler, shall make
restitution to the victim(s) in the following amounts of:

ORDER FOR RESTITUTION AND JUDGMENT (KESSLERlCR-FE-2010-0003875), Page 1

oooG4

$100.00

DRUG ENFORCEMENT DONATION ACCOUNT
TOTAL:
Interest on said restitution amount shall be computed

1-

a~1o

$100.00
per annum.

FURTHER, pursuant to I.C. 19-5305 this Order may be recorded as a judgment
against the Defendant, Jack Kessler, and the listed victim(s) may execute as provided by
law for civil judgments.
IT IS SO 0RR~D.
DATED this~y

of--:;;:>"~::::;Z¥L4--I+--r----hc.-

ORDER FOR RESTITUTION AND JUDGMENT (KESSLERlCR-FE-2010-0003875), Page 2
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~.
F_ll~~.~~-

NOM:·

A.

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 W. Front, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400

________

JUL 28 20m
J. DAVID NAVARRO, Clerk
By SCARLETT RAMIREZ
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO
Plaintiff-Respondent,
Criminal No.

vs.

CR-FE-2010-000387S

NOTICE OF APPEAL
JACK C. KESSLER,
Defendant-Appellant.

TO:

THE ABOVE NAMED RESPONDENT, GREG BOWER, ADA COUNTY
PROSECUTOR, AND THE CLERK OF THE ABOVE ENTITLED COURT.

NOTICE IS HEREBY GIVEN THAT:

1.
The above-named appellant appeals against the above-named
respondent to the Idaho Supreme Court from the final Decision and
Order entered in the above-entitled action on the 14th day of
June,
2010,
the Honorable Deborah A. Bail, District Judge
presiding.
2.
That the party has a right to appeal to the Idaho Supreme
Court, and the judgments or orders described in paragraph 1 above
are appealable orders under and pursuant to Idaho Appellate Rule
(I.A.R.) 11(c) (1-10).
3.
A preliminary statement of the issues on appeal, which the
appellant then intends to assert in the appeal, provided any such
list of issues on appeal shall not prevent the appellant from
asserting other issues on appeal, is/are:
NOTICE OF APPEAL, Page 1
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·,
(a)

Did the district court err in
appellant's Motion to Suppress?

failing

4.
There is a portion of the record that
portion of the record that is sealed is
Investigation Report (PSI).

to

grant

the

is sealed.
That
the Pre-Sentence

5.
Reporter's
Transcript.
The
appellant
requests
the
preparation of the entire reporter's standard transcript as
defined in I.A.R. 25 (c) .
The appellant also requests the
preparation of
the
additional portions
the
reporter's
of
transcript:

(a)

Entry of Plea held: June IS, 2010
Court Reporter: S. Gambee
Estimated pages: 50; and

(b)

Sentencing Hearing held: July 26 th , 2010
Court Reporter: S. Gambee
Estimated pages: 50

6.
Clerk's Record.
The appellant requests the standard clerk's
record pursuant to I.A.R. 28 (b) (2).
The appellant requests the
following documents to be included in the clerk's record, in
addition to those automatically included under I.A.R. 28(b) (2):

7.

(a)

All items, including any affidavits, objections,
responses,
briefs or memorandums,
offered in
support of or in opposition to the Motion to
Suppress, filed or lodged, by the state, appellant
or the court;

(b)

Any exhibits, including but not limited to letters
or victim impact statements, addendums to the PSI
or other items offered at sentencing hearing.

I certify:
(a)

That a copy of this Notice of Appeal
served on the Court Reporter, S. Gambeei

has

been

(b)

That the appellant is exempt from paying the
estimated fee for the preparation of the record
because the appellant is indigent. (Idaho Code §§
31-3220, 31-3220A, I.A.R. 24 (e));

(c)

That there is no appellate filing fee since this
is an appeal in a criminal case (Idaho Code §§ 313220, 31-3220A, I.A.R. 23 (a) (8));
NOTICE OF APPEAL - Page 2
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(d)

That Ada County will be responsible for paying for
the reporter's
transcript,
as the client
is
indigent, I.C. §§ 31-3220, 31-3220A, I.A.R. 24(e) i
and

(e) That service has been made
required to be served pursuant
DATED this 28th day of July, 2010.

NOTICE OF APPEAL, Page 3
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CERTIFICATE OF MAILING
I

HEREBY CERTIFY,

That on the 28th day of July,

2010,

I mailed

true and correct copies of the foregoing, NOTICE OF APPEAL to:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
CRIMINAL DIVISION
P.O. BOX 83720
BOISE, ID 83720-0010
S. GAMBEE, HONORABLE JUDGE BAIL'S COURT REPORTER

NOTICE OF APPEAL - Page 4
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

1

2

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

3

4

5
6

)
)

THE STATE OF IDAHO,
7

9

)
)
)

Plaintiff,

8

vs.

10

JACK CARROLL KESSLER,

)
)
)
)
)
)

11

12

Case No. CRFElO-3875

)

Defendant.

13

14

JUDGMENT OF CONVICTION,
AND ORDER OF PROBATION

15
16

th

On the 5 day of April, 2010, JACK CARROLL KESSLER was arraigned before
17
18

the Honorable Deborah A. Bail, and charged with the crimes of: COUNT I. POSSESSION

19

OF A CONTROLLED SUBSTANCE, FELONY, I.e. § 37-2732(c) and COUNT II.

20

POSSESSION OF DRUG PARAPHERNALIA, FELONY, I.e. §37-2734A; and
21
22
23

The defendant pled guilty to the offense of POSSESSION OF A CONTROLLED
SUBSTANCE (Count II having been dismissed pursuant to plea agreement); and requested

24
25
26
27

probation. It appears to the Court that probation is warranted. The defendant is placed on
probation and sentence is suspended as follows:
For a minimum fixed and determinate period of confinement of three (3) years;

28
29

followed by an indeterminate term not to exceed four (4) years, for a total of not to

1

1

2

exceed seven (7) years; suspended. The defendant is placed on probation for seven (7)
years, to commence July 26,2010, under the following special conditions:

3
4

5

1. That the probation is granted to and accepted by you, the probationer, subject to
all its terms and conditions and with the understanding that the Court may at any time, in

6

case of the violation of the terms of the probation, cause you to be returned to the Court for
7

8

9

the imposition of sentence as prescribed by law or any other punishment as the Court may
see fit to hand down.

10

2. You shall be under the legal custody and control of the Director of Probation an
11

12

Parole of the State of Idaho and the District Court. In addition to the special terms of this

13

probation imposed by the Court, you are also subject to the rules of probation prescribed by

14

the Board of Correction and your probation officer.
15
16

3. You are subject to the following special conditions:

17

a) You shall serve one hundred twenty (120) days in the Ada County Jail with
credit being given for time served of ninety-nine (99) days, the remaining
twenty-one (21) days are deferred to November 8, 2010 @ 3:00 p.m. You
shall serve an additional ninety (90) days in the Ada County Jail, deferred
to November 8, 2010 @ 3:00 p.m.

18
19
20

21
22
23
24

25
26
27
28

b) You shall serve one hundred twenty (120) days in the Ada County Jail with
service of sentence to be at the discretion of the probation officer under
such terms and in such increments as he or she directs. (Discretionary)
c) You must successfully complete any training or counseling program your
probation officer tells you to take and you are solely responsible for
proving that you are attending the programs your probation officer has
directed you to take. You must also take and successfully complete
Relapse Prevention and participate in substance abuse counseling and
provide proof of attendance to your probation officer. You must obtain
and maintain a sponsor.

29

2

1

2

d) You must pay restitution in the amount of one hundred dollars ($100.00).
Your probation officer will set up a payment plan which you must follow
unless you ask for a modification from the Court.

3

4
5

e) You must submit, at your own expense, to a chemical test of your blood,
breath or urine for the detection of substance abuse, when requested by
your probation officer.

6

f)
7
8

9

10

Because you are on probation, you are subject to search of your person,
your property and your residence at any time for any reason by your
probation officer. Your probation officer does not need a search warrant to
search you or your property or your residence. Your acceptance of this
probation is an express consent to search of your person, property or
residence at any time and for any reason. By accepting this probation, you
waive any constitutional right to be free from warrantless searches.

11

12
13

g) You must maintain full-time employment as approved your probation
officer, and be able at all times to prove to your probation officer that you
are employed full time.

14
15

h) You cannot refuse any B.A.e. (Blood Alcohol Content) tests when
requested by any law enforcement officer.

16

i)

You cannot purchase, possess, or consume any alcoholic beverages while
on probation.

j)

YOU HA VB BEEN CONVICTED OF A FELONY. YOU MAY NOT
OWN, CARRY, OR POSSESS ANY WEAPONS OR FIREARMS OF
ANY TYPE FOR ANY REASON.

17
18
19
20
21

k) You may have to be assessed for Ada County Drug Court.

22
23

I) You must pay a monthly charge for probation supervision as established by
the Idaho State Board of Correction.

24
25
26

27
28
29

m) You must pay court costs of seventeen dollars fifty cents ($17.50);
Criminal Justice fees of ten dollars ($10.00); Peace Officer and Detention
Officer Temporary Disability Fund (I.e. § 72-1105) fees of three dollars
($3.00); P.O.S.T. fees of ten dollars ($10.00); ISTARS fees of ten dollars
($10.00); thirty dollars ($30.00) domestic violence fee; ten dollars ($10.00)
for the drug hotline fee pursuant to I.C. § 37-2735A; and you must pay the
Victim's Compensation Fund in the amount of seventy five dollars
($75.00).

3

1

2

4. IF YOU ARE PLACED ON PROBATION TO A DESTINATION
OUTSIDE THE STATE OF IDAHO, OR IF YOU LEA VE IDAHO WITH OR

3

4

WITHOUT THE PERMISSION OF YOUR PROBATION OFFICER, YOU WAIVE

5

EXTRADITION TO THE STATE OF IDAHO AND YOU ALSO AGREE THAT

6

YOU WILL NOT CONTEST ANY EFFORT BY ANY STATE TO RETURN YOU
7
8

9

TO THE STATE OF IDAHO. YOUR SIGNATURE ON THE PROBATION ORDER
IS AN ACCEPTANCE OF THIS CONDITION.

10

IF JAIL IS ORDERED or the Defendant is in the custody of the Ada County
11

12

Jail, the Clerk will deliver a certified copy of this Judgment to the Sheriff, which shall

13

serve as a commitment of the defendant.

14

Done in open court this 26 th day of July, 2010.

15
16
17
18

19
20

21
22
23
24

25
26
27
28

29

4

1
2

This is to certify that I have read or had read to me and fully understand and
accept all the conditions, regulations and restrictions under which I am being granted

3

4
5

probation. I will abide by and conform to them strictly and fully understand that my
failure to do so may result in the revocation of my probation.

6
7

8

Date of Acceptance

Probationer
9
10
11

12

Probation Officer

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

5

1

CERTIFICATE OF MAILING

2
3
4
5
6
7
8
9

10
11

12
13
14

~

I hereby certify that on this ~ day of July, 2010, I mailed (served) a true and
correct copy of the within instrument to:
ADA COUNTY PROSECUTOR
VIA-EMAIL
ADA COUNTY PUBUC DEFENDER
VIA-EMAIL
ADA COUNTY JAIL
VIA-EMAIL
PROBATION & PAROLE-PSI DEPARTMENT
VIA-EMAIL
CENTRAL RECORDS
VIA-EMAIL

15
16
17

J. DAVID NAVARRO
Clerk of the District Court

18
19

BY:(~iLJJw~

20
21

Deputy Court Clerk

22
23
24
25
26
27
28
29
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NO. IQ' ~"FILEO
A.M' IV P.M. _ _ __

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 W. Front St., Ste. 1107
Boise, Idaho 83702
Telephone: (208) 287 -74 00

RECEIVE

ADA COUNTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO
Plaintiff-Respondent,

Criminal No. CR-FE-2010-0003875

vs.

JACK C. KESSLER,

ORDER APPOINTING STATE
APPELLATE PUBLIC DEFENDER
ON DIRECT APPEAL

Defendant-Appellant.

The above-named Defendant,

JACK C.

KESSLER,

being indigent

and having heretofore been represented by the Ada County Public
Defender's

Office

in

the

District

Court,

and

said

Defendant

having elected to pursue a direct appeal in the above- entitled
matter;
IT IS HEREBY ORDERED,

State Appellate

AND THIS DOES ORDER,

Public Defender

is

appointed

to

That the Idaho
represent

the

above named Defendant, JACK C. KESSLER, in all matters pertaining
to the direct appeal.
DATED Thl' s

3" O::-\l.A day of

I)" 1/,;'71 t

July, 2010. ".
j(

,1
(~
1/6(
,/
t(()ildJ,l/ ~rl ... · "~

DEBORAH A. BAIL
District Judge
ORDER APPOINTING STATE APPELLATE
PUBLIC DEFENDER ON DIRECT APPEAL

·,

-:::7:"-;::;:::---.;__

NO.-_ _ _
: - 4_ _
A.M _ _ _ _FILED
--'P.M _____

AUG 23 2010
DAVID NAVARRO, Clerk
By JANAE PETERSON
DEPUTY

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
ANTHONY R. GEDDES, ISB #5265
Deputy Public Defender
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

dt

~

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

~IDAHO,

Case No. CR-FE-2010:-0003875
Plaintiff,
MOTION TO AMEND TERMS AND
CONDITIONS OF PROBATION

vs.
JACK C. KESSLER,
Defendant.

COMES NOW, JACK C. KESSLER, Defendant above-named, by and through counsel
ANTHONY R. GEDDES, Ada County Public Defender's office, and moves this Court pursuant
to Idaho Code § 20-221 to amend the terms and conditions of Defendant's probation.
A substance abuse assessment was ordered in this case pursuant to Idaho Code § 19-2524
prior to sentencing.

As a result of the examiner's findings, Defendant was ordered, as a

condition of probation, to "complete any training or counseling program your probation officer
tells you to take .... "

MOTION TO AMEND TERMS AND CONDITIONS OF PROBATION

1

000',7

If the court concludes at sentencing that the defendant is a drug addict or
alcoholic, as those terms are defined in section 39-302, Idaho Code, and if the
court places the defendant on probation, the court may order the defendant, as a
condition of probation, to undergo treatment consistent with the plan of treatment,
subject to modification of the plan of treatment by the court.

[A]ny treatment ordered by the court pursuant to this section shall be borne by the
department of health and welfare. The department of health and welfare shall be
entitled to any payment received by the defendant or to which he may be entitled
for the assessments, examinations and treatment, and to any payment from any
public or private source available to the department of health and welfare because
of the assessments, examinations and treatment provided to the defendant. The
department of health and welfare is authorized to promulgate rules for a schedule
of fees to be charged to defendants for the assessments, evaluations and
treatments provided to the defendants based upon the costs of such services and
the ability of the defendants to pay.
Idaho Code §§ 19-2542(2), (6)
The Court ordered Defendant to complete treatment, training, counseling, etc., at the
discretion of his probation officer. However, Defendant is a "needy person" and cannot afford
such treatment, training, counseling, etc. To receive the appropriate funds, an amendment to Mr.
Kessler's terms and conditions of probation is necessary. Specifically, Defendant requests this
Court amend condition 3(c) of his Judgment of Conviction and Order of Probation as follows:
You must successfully complete any training or counseling program your
probation officer tells you to take and you are solely responsible for proving that
you are attending the programs your probation officer has directed you to take.
You must also take and successfully complete Relapse Prevention and participate
in substance abuse counseling and provide proof of attendance to your probation
officer. Pursuant to Idaho Code § 19-2524(6), any and all costs of treatment
ordered by your probation officer shall be borne by the department of health
and welfare. You are subject to reimburse the department for any and all
funds used to pay for treatment in accordance with any fee schedule the
department promulgates. You must obtain and maintain a sponsor.

MOTION TO AMEND TERMS AND CONDITIONS OF PROBATION

DATED, this

-i:l

day of August 2010.

CERTIFICATE OF MAILING
I HEREBY CERTIFY, that on this ~ day of August 2010, I mailed (served) a true
and correct copy of the within instrument to:

KAI E. WITTWER
Ada County Prosecutor's Office
Interdepartmental Mail

MOTION TO AMEND TERMS AND CONDITIONS OF PROBATION

RECEIVED

FILED

A,M, _ _ _,PM, -+':""';"'-+-

AUG 2 3 2010
ADA COUNTY CLERK
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

1
2

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
3

4
5

6

)
)
)
)
)
)
)

THE STATE OF IDAHO,
7

Plaintiff,

8
9

vs.

10

JACK CARROLL KESSLER,
11
12

)

Defendant.

)
)
)
)

13
14

Case No. CRFEIO-3875

AMENDED
JUDGMENT OF CONVICTION,
AND ORDER OF PROBATION

15
16

On the 5 th day of April, 2010, JACK CARROLL KESSLER was arraigned before

17

18
19

the Honorable Deborah A. Bail, and charged with the crimes of: COUNT I. POSSESSION
OF A CONTROLLED SUBSTANCE, FELONY, I.e. § 37-2732(c) and COUNT II.

20

POSSESSION OF DRUG PARAPHERNALIA, FELONY, I.C. §37-2734A; and
21
22

23

The defendant pled guilty to the offense of POSSESSION OF A CONTROLLED
SUBSTANCE (Count II having been dismissed pursuant to plea agreement); and requested

24

probation. It appears to the Court that probation is warranted. The defendant is placed on
25
26

27

probation and sentence is suspended as follows:
For a minimum fixed and determinate period of confinement of three (3) years;

28

29

followed by an indeterminate term not to exceed four (4) years, for a total of not to

1

00080

1

exceed seven (7) years; suspended. The defendant is placed on probation for seven (7)

2

years, to commence July 26, 2010, under the following special conditions:
3
4
5

I. That the probation is granted to and accepted by you, the probationer, subject to
all its terms and conditions and with the understanding that the Court may at any time, in

6

case of the violation of the terms of the probation, cause you to be returned to the Court for
7

8
9

the imposition of sentence as prescribed by law or any other punishment as the Court may
see fit to hand down.

10

2. You shall be under the legal custody and control of the Director of Probation an
11

12

Parole of the State ofldaho and the District Court. In addition to the special terms of this

13

probation imposed by the Court, you are also subject to the rules of probation prescribed by

14

the Board of Correction and your probation officer.
15
16
17

18
19
20

21
22

3. You are subject to the following special conditions:
a) You shall serve one hundred twenty (120) days in the Ada County Jail with
credit being given for time served of ninety-nine (99) days, the remaining
twenty-one (21) days are deferred to November 8, 2010 (ii) 3:00 p.m. You
shall serve an additional ninety (90) days in the Ada County Jail, deferred
to November 8, 2010 @ 3:00 p.m.
b) You shall serve one hundred twenty (120) days in the Ada County Jail with
service of sentence to be at the discretion of the probation officer under
such terms and in such increments as he or she directs. (Discretionary)

23
24

25
26
27
28
29

c) You must successfully complete any training or counseling program your
probation officer tells you to take and you are solely responsible for
proving that you are attending the programs your probation officer has
directed you to take. You must also take and successfully complete
Relapse Prevention and participate in substance abuse counseling and
provide proof of attendance to your probation officer. Pursuant to
Idaho Code § 19-2524(6), any and all costs of treatment ordered by
your probation officer shall be borne by the department of health
and welfare. You are subject to reimburse the department for any

2

0008i

and all funds used to pay for treatment in accordance with any fee
schedule the department promulgates. You must obtain and maintain
a sponsor.

1
2
3
4
5

d) You must pay restitution in the amount of one hundred dollars ($100.00).
Your probation officer will set up a payment plan which you must follow
unless you ask for a modification from the Court.

6

7
8
9

10
11

12
13

e) You must submit, at your own expense, to a chemical test of your blood,
breath or urine for the detection of substance abuse, when requested by
your probation officer.
f) Because you are on probation, you are subject to search of your person,
your property and your residence at any time for any reason by your
probation officer. Your probation officer does not need a search warrant to
search you or your property or your residence. Your acceptance of this
probation is an express consent to search of your person, property or
residence at any time and for any reason. By accepting this probation, you
waive any constitutional right to be free from warrantless searches.

14
15

16
17
18
19

g) You must maintain full-time employment as approved your probation
officer, and be able at all times to prove to your probation officer that you
are employed full time.
h) You cannot refuse any B.A.C. (Blood Alcohol Content) tests when
requested by any law enforcement officer.
i)

You cannot purchase, possess, or consume any alcoholic beverages while
on probation.

j)

YOU HAVE BEEN CONVICTED OF A FELONY. YOU MAY NOT
OWN, CARRY, OR POSSESS ANY WEAPONS OR FIREARMS OF
ANY TYPE FOR ANY REASON.

20

21
22
23

24

k) You may have to be assessed for Ada County Drug Court.

25

1) You must pay a monthly charge for probation supervision as established by
the Idaho State Board of Correction.

26
27

28
29

m) You must pay court costs of seventeen dollars fifty cents ($17.50);
Criminal Justice fees of ten dollars ($10.00); Peace Officer and Detention
Officer Temporary Disability Fund (I.e. § 72-1105) fees of three dollars
($3.00); P.O.S.T. fees often dollars ($10.00); ISTARS fees often dollars

3

00082

1

2
3

($10.00); thirty dollars ($30.00) domestic violence fee; ten dollars ($10.00)
for the drug hotline fee pursuant to I.C. § 37-2735A; and you must pay the
Victim's Compensation Fund in the amount of seventy five dollars
($75.00).

4

4. IF YOU ARE PLACED ON PROBATION TO A DESTINATION
5

6
7

OUTSIDE THE STATE OF IDAHO, OR IF YOU LEAVE IDAHO WITH OR
WITHOUT THE PERMISSION OF YOUR PROBATION OFFICER, YOU WAIVE

8

EXTRADITION TO THE STATE OF IDAHO AND YOU ALSO AGREE THAT
9

10
11

YOU WILL NOT CONTEST ANY EFFORT BY ANY STATE TO RETURN YOU
TO THE STATE OF IDAHO. YOUR SIGNATURE ON THE PROBATION ORDER

12

IS AN ACCEPTANCE OF THIS CONDITION.
13

14
15

IF JAIL IS ORDERED or the Defendant is in the custody of the Ada County
Jail, the Clerk will deliver a certified copy of this Judgment to the Sheriff, which shall

16

serve as a commitment of the defendant.
17

18

ORDERED AND AMENDED

\

thi~ay

19
20

21

22
23
24

25
26
27
28

29

4

00083

1

This is to certify that I have read or had read to me and fully understand and

2

accept all the conditions, regulations and restrictions under which I am being granted
3
4
5

probation. I will abide by and conform to them strictly and fully understand that my
failure to do so may result in the revocation of my probation.

6
7

8

Date of Acceptance

Probationer
9
10
11

12

Probation Officer

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

5

00084

1

CERTIFICATE OF MAILING

2
3
4
5
6

7

8
9

10
11

12
13

14

Se.pJem

I hereby certify that on this 1- t¥L-day of
~
(served) a true and correct copy of the within instrument to:

, 2010, I mailed

ADA COUNTY PROSECUTOR
VIA-EMAIL
ADA COUNTY PUBLIC DEFENDER
VIA-EMAIL
ADA COUNTY JAIL
VIA-EMAIL
PROBATION & PAROLE-PSI DEPARTMENT
VIA-EMAIL
CENTRAL RECORDS
VIA-EMAIL

15
16

17

J. DAVID NAVARRO
Clerk of the District Court

18

19
20

By: c
21

2ZtdJ.J/rlJ,1A.Jftk1

Deputy Court Clerk

22

23
24

25

26
27

28
29

6
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TO :

Clerk of the Court
Idaho Supreme Court
451 West State Street
Boise, Idaho 83720
(208) 334-2616

,M._~~~..r

SEP

.1 _ _ __

5 200

IN THE SUPREME COURT OF THE STATE OF IDAHO
x Docket No . 37921-2010
STATE OF IDAHO,
Plaintiff-Respondent,
vs .
JACK C . KESSLER ,
Defendant-Appellant.

- - - - - - - - - - - - - - - - - - - x

NOTICE OF TRANSCRIPT OF 119 PAGES LODGED
Appealed from the District Court of the
Fourth Judicial District of the State of
Idaho, in and for the County of Ada,
Deborah A. Bail, District Court Judge.
This transcript contains hearing held on:
4/12/10, 5/24/10, 6/15/10, & 7/26/10

DATE :

August 19, 2010

'Susan G . Ga ee , Official
Reporter
Official Court Reporter,
Judge Deborah Bail
Ada County Courthouse
Idaho Certified Shorthand Reporter No . 18
Registered Merit Reporter

1'\
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Supreme Court Case No. 37921
Plaintiff-Respondent,
CERTIFICATE OF EXHIBITS

vs.
JACK C. KESSLER,
Defendant -Appellant.

I, J. DAVID NAVARRO, Clerk ofthe District Court ofthe Fourth Judicial District ofthe
State of Idaho in and for the County of Ada, do hereby certify:
There were no exhibits offered for identification or admitted into evidence during the
course of this action.
I FURTHER CERTIFY, that the following documents will be submitted as
CONFIDENTIAL EXHIBITS to the Record:
1. Pre-Sentence Investigation Report.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 15th day of September, 2010.

J. DAVID NAVARRO
Clerk of the District Court

By_______________
Deputy Clerk

CERTIFICATE OF EXHIBITS

00087

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICTOF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Supreme Court Case No.3 7921
Plaintiff-Respondent,
CERTIFICATE OF SERVICE

vs.
JACK C. KESSLER,
Defendant -Appellant.

I, 1. DAVID NA VARRO, the undersigned authority, do hereby certify that I have
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of
the following:
CLERK'S RECORD AND REPORTER'S TRANSCRIPT
to each of the Attorneys of Record in this cause as follows:

STATE APPELLATE PUBLIC DEFENDER

LAWRENCEG. WASDEN

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO

J. DAVID NAVARRO
Clerk of the District Court

Date of Service: - - - - - - - -

CERTIFICATE OF SERVICE

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Supreme Court Case No. 37921
Plaintiff-Respondent,
CERTIFICATE TO RECORD

vs.
JACK C. KESSLER,
Defendant-Appellant.

I, J. DAVID NAVARRO, Clerk ofthe District Court ofthe Fourth Judicial District ofthe
State of Idaho, in and for the County of Ada, do hereby certify that the above and foregoing
record in the above-entitled cause was compiled and bound under my direction as, and is a true
and correct record of the pleadings and documents that are automatically required under Rule 28
of the Idaho Appellate Rules, as well as those requested by Counsels.
I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the
28th day of July, 2010.

J. DAVID NAVARRO
Clerk of the District Court

CERTIFICATE TO RECORD

00089

